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April 8, 2004

Dear Stockholder:

On behalf of Digital River, Inc. (the �Company�), I cordially invite you to attend the Annual Meeting of Stockholders, which will begin at
3:30 p.m. local time on Monday, May 24, 2004, at the Radisson Plaza Hotel, 35 South 7th Street, Minneapolis, Minnesota. At the meeting,
stockholders will be asked:

1.  To elect three directors to hold office until the 2007 Annual Meeting of Stockholders;

2.  To approve an amendment and restatement of the Company�s 1998 Stock Option Plan that would give the
Company the flexibility to grant stock appreciation rights, restricted stock units, stock purchase rights and stock
bonuses, in addition to incentive and non-statutory stock options, to its directors, officers, employees and consultants
and certain other eligible recipients, and would extend the term of the 1998 Plan from June 2008 to March 2014;

3.  To approve an amendment and restatement of the Company�s 1999 Stock Option Plan that would give the
Company the flexibility to grant incentive stock options, stock appreciation rights, restricted stock units, stock
purchase rights and stock bonuses, in addition to non-statutory stock options, to its directors, officers, employees and
consultants and certain other eligible recipients, and would fix the term of the 1999 Plan from unspecified to
March 2014;

4.  To ratify the selection by the Audit Committee of the Board of Directors of Ernst & Young LLP as
independent auditors of the Company for its fiscal year ending December 31, 2004; and

5.  To transact such other business as may properly come before the meeting or any adjournment or
postponement thereof.

The accompanying Notice and Proxy Statement describes these proposals in detail.

The directors and officers of the Company hope that as many stockholders as possible will be present at the meeting. Because the vote of each
stockholder is important, we ask that you sign and return the enclosed proxy card in the envelope provided or if eligible, cast your vote via the
Internet in accordance with the instructions on the enclosed proxy card, whether or not you plan to attend the meeting. This will not limit your
right to change your vote prior to or at the meeting.

We appreciate your interest in the Company.

Very truly yours,

Joel A. Ronning
Chief Executive Officer
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DIGITAL RIVER, INC.
9625 WEST 76TH STREET, SUITE 150
EDEN PRAIRIE, MN 55344

NOTICE OF ANNUAL MEETING OF STOCKHOLDERS
TO BE HELD ON MAY 24, 2004

To The Stockholders Of Digital River, Inc.:

Notice Is Hereby Given that the Annual Meeting of Stockholders of Digital River, Inc., a Delaware corporation (the
�Company�), will be held on Monday, May 24, 2004 at 3:30 p.m. local time at the Radisson Plaza Hotel, 35 South 7th

Street, Minneapolis, Minnesota, for the following purposes:

(1)  To elect three directors to hold office until the 2007 Annual Meeting of Stockholders;

(2)  To approve an amendment and restatement of the Company�s 1998 Stock Option Plan, that would give the
Company the flexibility to grant stock appreciation rights, restricted stock units, stock purchase rights and stock
bonuses, in addition to incentive and non-statutory stock options to its directors, officers, employees and consultants
and certain other eligible recipients, and would extend the term of the 1998 Plan from June 2008 to March 2014;

(3)  To approve an amendment and restatement of the Company�s 1999 Stock Option Plan that would give the
Company the flexibility to grant incentive stock options, stock appreciation rights, restricted stock units, stock
purchase rights and stock bonuses, in addition to non-statutory stock options, to its directors, officers, employees and
consultants and certain other eligible recipients, and would fix the term of the 1999 Plan from unspecified to
March 2014;

(4)  To ratify the selection by the Audit Committee of the Board of Directors of Ernst & Young LLP as independent
auditors of the Company for its fiscal year ending December 31, 2004; and

(5)  To transact such other business as may properly come before the meeting or any adjournment or postponement
thereof.

The foregoing items of business are more fully described in the Proxy Statement accompanying this Notice.

The Board of Directors has fixed the close of business on March 29, 2004 as the record date for the determination of stockholders entitled to
notice of and to vote at this Annual Meeting and at any adjournment or postponement thereof.

By Order of the Board of Directors

Carter D. Hicks
Secretary

Eden Prairie, Minnesota

April 8, 2004

ALL STOCKHOLDERS ARE CORDIALLY INVITED TO ATTEND THE MEETING IN PERSON. WHETHER OR NOT YOU
EXPECT TO ATTEND THE MEETING, PLEASE COMPLETE, DATE, SIGN AND RETURN THE ENCLOSED PROXY AS
PROMPTLY AS POSSIBLE IN ORDER TO ENSURE YOUR REPRESENTATION AT THE MEETING. A RETURN ENVELOPE
(WHICH IS POSTAGE PREPAID IF MAILED IN THE UNITED STATES) IS ENCLOSED FOR THAT PURPOSE. IF YOU DO
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NOT RETURN THE ENCLOSED PROXY, YOU MAY VOTE YOUR SHARES ON THE INTERNET BY FOLLOWING THE
INSTRUCTIONS ON YOUR PROXY. EVEN IF YOU HAVE GIVEN YOUR PROXY, YOU MAY STILL VOTE IN PERSON IF YOU
ATTEND THE MEETING. PLEASE NOTE, HOWEVER, THAT IF YOUR SHARES ARE HELD OF RECORD BY A BROKER,
BANK OR OTHER NOMINEE AND YOU WISH TO VOTE AT THE MEETING, YOU MUST OBTAIN FROM THE RECORD
HOLDER A PROXY ISSUED IN YOUR NAME.

DIGITAL RIVER, INC.
9625 WEST 76TH STREET, SUITE 150
EDEN PRAIRIE, MN 55344

PROXY STATEMENT
FOR ANNUAL MEETING OF STOCKHOLDERS

May 24, 2004

INFORMATION CONCERNING SOLICITATION AND VOTING

General

The enclosed proxy is solicited on behalf of the Board of Directors of Digital River, Inc., a Delaware corporation (the �Company�), for use at the
Annual Meeting of Stockholders to be held on May 24, 2004, at 3:30 p.m. local time (the �Annual Meeting�), or at any adjournment or
postponement thereof, for the purposes set forth herein and in the accompanying Notice of Annual Meeting. The Annual Meeting will be held at
Radisson Plaza Hotel, 35 South 7th Street, Minneapolis, Minnesota. The Company intends to mail this proxy statement and accompanying proxy
card on or about April 8, 2004 to all stockholders entitled to vote at the Annual Meeting.

Solicitation

The Company will bear the entire cost of solicitation of proxies, including preparation, assembly, printing and mailing of this proxy statement,
the proxy card and any additional information furnished to stockholders. Copies of solicitation materials will be furnished to banks, brokerage
houses, fiduciaries and custodians holding in their names shares of Common Stock beneficially owned by others to forward to such beneficial
owners. The Company may reimburse persons representing beneficial owners of Common Stock for their costs of forwarding solicitation
materials to such beneficial owners. Original solicitation of proxies by mail may be supplemented by telephone, telegram or personal solicitation
by directors, officers or other regular employees of the Company. No additional compensation will be paid to directors, officers or other regular
employees for such services.

Voting Rights and Outstanding Shares

Only holders of record of Common Stock at the close of business on March 29, 2004 will be entitled to notice of and to vote at the Annual
Meeting. At the close of business on March 29, 2004, the Company had outstanding and entitled to vote 31,711,077 shares of Common Stock.

Each holder of record of Common Stock on such date will be entitled to one vote for each share held on all matters to be voted upon at the
Annual Meeting.

A quorum of stockholders is necessary to hold a valid meeting. A quorum will be present if at least a majority of the outstanding shares are
represented by votes at the meeting or by proxy. All votes will be tabulated by the inspector of election appointed for the meeting, who will
separately tabulate affirmative and negative votes, abstentions and broker non-votes. Abstentions will be counted towards the vote total on
proposals presented to the stockholders and will have the same effect as negative votes. Broker non-votes are counted towards a quorum, but are
not counted for any purpose in determining whether a matter has been approved.

Voting Via the Internet or by Telephone

Stockholders may grant a proxy to vote their shares by means of the telephone or on the Internet. The law of Delaware, under which the
Company is incorporated, specifically permits electronically transmitted proxies, provided that each such proxy contains or is submitted with
information from which the inspectors of election can determine that such proxy was authorized by the stockholder.
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The telephone and Internet voting procedures below are designed to authenticate stockholders� identities, to allow stockholders to grant a proxy
to vote their shares and to confirm that stockholders� instructions have been recorded properly. Stockholders granting a proxy to vote via the
Internet should understand that there may be costs associated with electronic access, such as usage charges from Internet access providers and
telephone companies, that must be borne by the stockholder.

For Shares Registered in the Name of the Stockholder

Stockholders of record may grant a proxy to vote shares of Company Common Stock by using a touch-tone telephone to call 1-800-560-1965 or
via the Internet by accessing the website http://www.eproxy.com/driv. You will be required to enter the Company number, a seven-digit control
number (these numbers are located on the proxy card) and the last four digits of your social security number or tax identification number. If
voting via the Internet, you will then be asked to complete an electronic proxy card. The votes represented by such proxy will be generated on
the computer screen and you will be prompted to submit or revise them as desired. Votes submitted by telephone or via the Internet must be
received by 12:00 noon, Eastern Daylight Time, on Friday, May 21, 2004. Submitting your proxy by telephone or via the Internet will not affect
your right to vote in person should you decide to attend the Annual Meeting.

For Shares Registered in the Name of a Broker or Bank

Most beneficial owners whose stock is held in street name receive instruction for granting proxies from their banks, brokers or other agents,
rather than the Company�s proxy card. A number of brokers and banks are participating in a program provided through ADP Investor
Communication Services that offers the means to grant proxies to vote shares by means of the Internet. If your shares are held in an account with
a broker or bank participating in the ADP Investor Communications Services program, you may go to http://www.proxyvote.com to grant a
proxy to vote your shares by means of the Internet. Votes submitted via the Internet must be received by 12:00 noon, Eastern Daylight Time, on
Monday, May 24, 2004. Submitting your proxy via the Internet will not affect your right to vote in person should you decide to attend the
Annual Meeting. A beneficial owner who wishes to vote at the meeting must have an appropriate proxy from his or her broker or bank
appointing that beneficial owner as attorney in fact for purposes of voting the beneficially held shares at the meeting.

Revocability of Proxies

Any person giving a proxy pursuant to this solicitation has the power to revoke it at any time before it is voted. It may be revoked by filing with
the Corporate Secretary of the Company at the Company�s principal executive office, 9625 West 76th Street, Suite 150, Eden Prairie, Minnesota
55344, a written notice of revocation or a duly executed proxy bearing a later date, or it may be revoked by attending the meeting and voting in
person. Attendance at the meeting will not, by itself, revoke a proxy.

Stockholder Proposals

The deadline for submitting a stockholder proposal for inclusion in the Company�s proxy statement and form of proxy for the Company�s 2005
annual meeting of stockholders pursuant to Rule 14a-8 of the Securities and Exchange Commission is December 9, 2004. Stockholders wishing
to submit proposals or director nominations that are not to be included in such proxy statement and proxy, must have given written notice
delivered to the Secretary of the Company at the principal executive offices of the Company not later than the close of business on February 23,
2005 nor earlier than the close of business on January 24, 2005. Stockholders are also advised to review the Company�s Bylaws, which contain
additional requirements with respect to advance notice of stockholder proposals and director nominations.
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PROPOSAL 1

ELECTION OF DIRECTORS

The Company�s Restated Certificate of Incorporation and Bylaws provide that the Board of Directors shall be divided into three classes, with
each class having a three-year term. Vacancies on the Board may be filled only by persons elected by a majority of the remaining directors. A
director elected by the Board to fill a vacancy in a class (including a vacancy created by an increase in the number of directors) shall serve for
the remainder of the full term of the class of directors in which the vacancy occurred and until the director�s successor is elected and qualified.

The Board of Directors presently has six members and two vacancies. There are three directors in the class whose term of office expires in 2004
(Joel A. Ronning, Perry W. Steiner and J. Paul Thorin), and the Nominating and Corporate Governance Committee (the �Nominating Committee�)
of the Board has nominated each of them to stand for reelection at the upcoming Annual Meeting. These nominees are currently directors of the
Company who were previously elected by the stockholders. The two vacancies on the Board of Directors are in a class not standing for
reelection this year. If elected at the Annual Meeting, each of these nominees would serve until the 2007 annual meeting and until his successor
is elected and has qualified, or until the director�s death, resignation or removal.

Directors are elected by a plurality of the votes present in person or represented by proxy and entitled to vote at the meeting. Shares represented
by executed proxies will be voted, if authority to do so is not withheld, for the election of each of the nominees. In the event that either of the
nominees should be unavailable for election as a result of an unexpected occurrence, such shares will be voted for the election of such substitute
nominee as the Nominating Committee may propose. Each of the nominees has agreed to serve if elected, and the Nominating Committee and
management have no reason to believe that any of the nominees will be unable to serve.

Nominees For Election For A Three-Year Term Expiring At The 2007 Annual Meeting:

Joel A. Ronning

Mr. Ronning (47) founded the Company in February 1994 and has been Chief Executive Officer and a director of the Company since that time.
From February 2001 to February 2004, Mr. Ronning was a member of the Office of the President, and from February 1994 to July 1998, he was
also President of the Company. From May 1995 to December 1999, Mr. Ronning served as Chairman of the Board of Directors of Tech
Squared, Inc., a direct catalog marketer of software and hardware products, and from May 1995 to July 1998, he served as Chief Executive
Officer, Chief Financial Officer and Secretary of Tech Squared, Inc. From May 1995 to August 1996, Mr. Ronning also served as President of
Tech Squared, Inc. Mr. Ronning founded MacUSA, Inc., formerly a wholly owned subsidiary of Tech Squared, Inc., and he served as a director
of MacUSA, Inc. from April 1990 to December 1999. From April 1990 to July 1998, Mr. Ronning also served as the Chief Executive Officer of
MacUSA, Inc.

Perry W. Steiner

Mr. Steiner (38) has served as a director of the Company since April 1998 and served as President of the Company from July 1998 to
February 2001. Since February 2001, Mr. Steiner has served as a Managing Director of Arlington Capital Partners, a private equity fund. From
January 1997 to July 1998, Mr. Steiner served as Vice President of Wasserstein Perella & Co., Inc., an investment banking firm, and as Vice
President of Wasserstein Perella Ventures, Inc., a venture capital fund. From June 1993 to December 1996, Mr. Steiner was a principal of TCW
Capital, a group of leveraged buyout funds managed by Trust Company of the West.
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J. Paul Thorin

Mr. Thorin (60) has served as a director of the Company since June 1996. Since September 2000, Mr. Thorin has served as Vice President and
General Counsel of ArrayComm, Inc., a wireless technology company. From July 2000 to September 2000, Mr. Thorin served as Vice President
and General Counsel of Mindmaker, Inc., a developer of artificial intelligence technologies. From April 1996 to July 2000, Mr. Thorin served as
General Counsel of Fujitsu America Inc., a subsidiary of Fujitsu Limited and from June 1997 to July 2000 he served as its Vice President and
General Counsel.

THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF EACH NAMED NOMINEE

Directors Continuing In Office Until The 2005 Annual Meeting:

Thomas F. Madison

Mr. Madison (68) has served as a director of the Company since August 1996. Since January 1993, he has been the President and Chief
Executive Officer of MLM Partners, a consulting and small business investment company. From December 1996 to March 1999, Mr. Madison
served as Chairman of Communications Holdings, Inc., a communications and systems integration company. Since August 1999, Mr. Madison
has served as Chairman of AetherWorks, Inc., a provider of Internet telephony and data networking solutions for the telecommunications
industry. From February 1994 to September 1994, Mr. Madison served as Vice Chairman and Chief Executive Officer at Minnesota Mutual Life
Insurance Company. From June 1987 to December 1992, Mr. Madison was President of US WEST Communications Markets, a division of US
WEST, Inc. Mr. Madison serves as a director of Valmont Industries Inc., Delaware Group of Funds, Center Point Energy and Rimage
Corporation, and, since September 2003, he has served as Chairman of Banner Health System.

Directors Continuing In Office Until The 2006 Annual Meeting:

William J. Lansing

Mr. Lansing (45) has served as a director of the Company since November 1998. Mr. Lansing is currently the Chief Executive Officer of
Valuevision Media, Inc. Mr. Lansing was a general partner at General Atlantic Partners from September 2001toDecember 2003.Mr. Lansing
served as Chief Executive Officer at NBCi from April 2000 to August 2001. From May 1998 to March 2000, Mr. Lansing was an executive
officer with Fingerhut Companies, Inc. and most recently served as its Chief Executive Officer. From October 1996 to May 1998, Mr. Lansing
served as Vice President for Business Development for General Electric Corporation. From January 1996 to October 1996, he was Chief
Operating Officer at Prodigy Services Company. From September 1986 to December 1995, Mr. Lansing was employed by McKinsey & Co.

Frederic M. Seegal

Mr. Seegal (56)has served as a director of the Company since June 2000. Since September 2002, Mr. Seegal has been a Managing Executive of
Stephens Financial Group, an investment bank. From 1994 to 2001, Mr. Seegal served as President of Dresdner Kleinwort Wasserstein, Inc. and
its predecessors, an investment bank. From 1990 to 1994, Mr. Seegal was Managing Director/Co-Head of Domestic Corporate Finance at
Salomon Brothers.
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Board Committees and Meetings

During the fiscal year ended December 31, 2003 the Board of Directors held six meetings and acted by unanimous written consent four times.
The Board has an Audit Committee, a Compensation Committee, a Nominating Committee and a Finance Committee.

During the fiscal year ended December 31, 2003, all directors attended at least 75% of the total meetings of the Board and of the committees on
which he served and which were held during the period he was a director or Committee member, except that Mr. Lansing was unable to attend
one meeting of the Audit Committee. The Company encourages, but does not require, directors to attend the annual meeting of stockholders. In
2003, Messrs. Ronning and Madison attended the annual meeting.

Audit Committee

The Audit Committee of the Board of Directors of the Company oversees the Company�s corporate accounting and financial reporting processes
and audits of the Company�s financial statements. For this purpose, the Audit Committee performs several functions. The Audit Committee
evaluates the performance of and assesses the qualifications of the independent auditors; determines the engagement and compensation of the
independent auditors; determines whether to retain or terminate the existing independent auditors or to engage new independent auditors;
reviews and approves the retention of the independent auditors to perform any proposed permissible non-audit services; monitors the rotation of
partners of the independent auditors on the Company engagement team as required by law; reviews the financial statements to be included in the
Company�s Annual Report on Form 10-K; and discusses with management and the independent auditors the results of the annual audit and the
results of the Company�s quarterly financial statements. During 2003, the Audit Committee was composed of three non-employee directors:
Messrs. Madison, Thorin and Lansing. Mr. Lansing replaced Mr. Steiner in May 2003 when Mr. Steiner stepped down from the Audit
Committee in order to ensure that the all members of the Audit Committee met the independence requirements of the SEC and the NASD. In
March 2004, the Board determined that Mr. Steiner met these independence requirements, and as a result he was re-appointed to the Audit
Committee to replace Mr. Lansing, who no longer serves on the Audit Committee. The Audit Committee met seven times during the last fiscal
year. All members of the Company�s Audit Committee are independent (as independence is currently defined in rules promulgated by the SEC
and the NASD), and the Board has determined that Mr. Madison is an �audit committee financial expert� as defined in rules promulgated by the
SEC. The Board of Directors has adopted a written Audit Committee Charter, a copy of which was attached as Appendix A to the Company�s
proxy statement for the annual meeting of stockholders held on May 19, 2003.

Compensation Committee

The Compensation Committee reviews and approves the overall compensation strategy and policies for the Company. The Compensation
Committee reviews and approves corporate performance goals and objectives relevant to the compensation of the Company�s executive officers;
reviews and approves the compensation and other terms of employment of the Company�s Chief Executive Officer; and administers the
Company�s stock option and purchase plans, pension and profit sharing plans, stock bonus plans, deferred compensation plans and other similar
programs. The Compensation Committee is composed of three non-employee directors: Messrs. Lansing, Madison and Seegal. It met once
during the last fiscal year. All members of the Company�s Compensation Committee are independent (as independence is currently defined in the
rules promulgated by the NASD). A copy of the Compensation Committee Charter was attached as Appendix B to the Company�s proxy
statement for the annual meeting of stockholders held on May 19, 2003.
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Nominating Committee

The Board of Directors established the Company�s Nominating Committee in February 2004. The Nominating Committee identifies, reviews,
evaluates, recommends and approves candidates for membership on the Board and its various committees, and is also responsible for oversight
of corporate governance issues. The Nominating Committee is composed of five non-employee directors: Messrs. Madison, Lansing, Thorin,
Seegal and Steiner. It did not meet during the fiscal year ended December 31, 2003, but it did meet on February 12, 2004 to act with respect to
the nominations of Messrs. Ronning, Steiner and Thorin, each of whom stands for reelection at the upcoming Annual Meeting. All members of
the Company�s Nominating Committee are independent (as independence is currently defined in the rules promulgated by the NASD). The Board
of Directors has adopted a written Charter for the Nominating Committee, a copy of which is attached as Appendix A to these proxy materials.

The Company�s Bylaws contain provisions that address the process by which a stockholder may nominate an individual to stand for election to
the Board at the Company�s annual meeting of stockholders. To date, the Company has not received any recommendations from stockholders
requesting that the Nominating Committee, or, prior to the establishment of the committee, the full Board, consider a candidate for inclusion
among the slate of nominees presented at the Company�s annual meeting of stockholders. The Nominating Committee will consider qualified
candidates for director suggested by the stockholders. Stockholders can suggest qualified candidates for director by writing to the attention of the
Company�s Corporate Secretary at 9625 West 76th Street, Suite 150, Eden Prairie, Minnesota 55344. The Company will forward submissions
that it receives which meet the criteria outlined below to the Nominating Committee for further review and consideration. Any stockholder
submissions should be forwarded to the Company�s Corporate Secretary at least six months prior to the anniversary of the 2004 Annual Meeting
to ensure time for meaningful consideration. The Nominating Committee may also develop other more formal policies regarding stockholder
nominations.

Although the Nominating Committee has not yet formally adopted minimum criteria for director nominees, the Nominating Committee does
seek to ensure that the members of the Company�s Board possess both exemplary professional and personal ethics and values and an in-depth
understanding of the Company�s business and industry. The Nominating Committee also believes in the value of professional diversity among
members of the Board, and it feels that it is appropriate for members of the Company�s senior management to participate as members of the
Board. The Nominating Committee requires that at least one member of the Board qualify as an �audit committee financial expert� as defined by
SEC rules, and that a majority of the members of the Board meet the definition of independence under rules promulgated by the NASD.

The Nominating Committee identifies nominees for the class of directors being elected at each annual meeting of stockholders by first
evaluating the current members of such class of directors willing to continue in service. Current members of the Board with skills and
experience that are relevant to the Company�s business and who are willing to continue to serve on the Company�s board are considered for
re-nomination, balancing the value of continuity of service by existing members of the Board with that benefits of bringing on members with
new perspectives. If any member of such class of directors does not wish to continue in service or if the Nominating Committee, or if the Board
decides not to re-nominate a member of such class of directors for reelection, the Nominating Committee identifies the desired skills and
experience of a new nominee in light of the criteria above.

Finance Committee

The Finance Committee advises senior management with respect to various strategic undertakings, including capital raising activities,
acquisitions and other financial matters. The Finance Committee is
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composed of Messrs. Seegal and Lansing and it meets only occasionally as may be necessary to assist senior management. All members are
independent (as independence is currently defined in the rules promulgated by the NASD). The Finance Committee has not adopted a written
charter.

Code of Conduct and Ethics

The Company has adopted a Code of Conduct and Ethics that applies to the Company�s Chief Executive Officer and senior financial officers,
including the Company�s Chief Financial Officer and controller. The Company will provide a copy of the Code to any person, without charge,
upon request. Such requests can be made in writing to the Company�s Corporate Secretary at 9625 West 76th Street, Suite 150, Eden Prairie,
Minnesota 55344. To the extent permitted by the rules promulgated by the NASD, the Company intends to disclose any amendments to, or
waivers from, the Code provisions applicable to the Company�s Chief Executive Officer and senior financial officers, including the Company�s
Chief Financial Officer and controller, or with respect to the required elements of the Code on the Company�s website,
http://www.digitalriver.com, under the �Investor Relations� link.

Communications with the Board of Directors

If you wish to communicate with the Board of Directors or with the independent directors as a group, you may send your communication in
writing to the Company�s Corporate Secretary at 9625 West 76th Street, Suite 150, Eden Prairie, Minnesota 55344. You must include your name
and address and indicate whether you are a stockholder of the Company. The Corporate Secretary will compile all communications, summarize
all lengthy, repetitive or duplicative communications and forward them to the appropriate director or directors. For example, the Corporate
Secretary will forward stockholder communications recommending potential director nominees to the chairman of the Nominating Committee.
The Corporate Secretary will not forward non-substantive communications or communications that pertain to personal grievances, but instead
will forward them to the appropriate department within the Company for resolution. In this case, the Corporate Secretary will retain a copy of
such communication for review by any director upon his request.

7

Report of the Audit Committee of the Board of Directors(1)

The following is the report of the Audit Committee with respect to the Company�s audited financial statements for the fiscal year ended
December 31, 2003, which include the consolidated balance sheets of the Company as of December 31, 2003 and 2002, and the related
consolidated statements of operations, stockholders� equity and cash flows for each of the three years in the period ended December 31, 2003,
and the notes thereto.

The Audit Committee oversees the Company�s corporate accounting and financial reporting process on behalf of the Board of Directors.
Management has the primary responsibility for the financial statements and the reporting process, including the systems of internal controls. In
fulfilling its oversight responsibilities with respect to the Company�s corporate accounting and financial reporting, process, the Audit Committee
reviewed and discussed the audited financial statements with management including a discussion of the quality, not just the acceptability, of the
accounting principles, the reasonableness of significant judgments, and the clarity of disclosures in the financial statements.

The Audit Committee reviewed with Ernst & Young LLP, the Company�s independent auditors who are responsible for expressing an opinion on
the conformity of those audited financial statements with generally accepted accounting principles, their judgments as to the quality, not just the
acceptability, of the Company�s accounting principles and such other matters as are required to be discussed with the Audit Committee by the
Statement on Auditing Standards No. 61 (Communication with Audit Committees). In addition, the Audit Committee has discussed with
Ernst & Young LLP such auditors� independence from management and the Company, including the matters in the written disclosures required
by the Independence Standards Board Standard No. 1 (Independence Discussion With Audit Committees).

The Audit Committee discussed with the Company�s independent auditors the overall scope and plans for their respective audits. The Audit
Committee meets with the independent auditors, with and without management present, to discuss the results of their examinations, their
evaluations of the Company�s internal controls, and the overall quality of the Company�s financial reporting.

In reliance on the reviews and discussions referred to above, the Audit Committee recommended to the Board of Directors (and the Board has
approved) that the audited financial statements be included in the Annual Report on Form 10-K for the year ended 2003 for filing with the SEC.
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Audit Committee

Thomas F. Madison, Chairman
William J. Lansing
J. Paul Thorin

(1)  This Section is not �soliciting material,� is not deemed �filed� with the SEC and is not to be incorporated by
reference in any filing of the Company under the 1933 Act or the 1934 Exchange Act whether made before or after the
date hereof and irrespective of any general incorporation language in any such filing
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PROPOSAL 2

AMENDMENT AND RESTATEMENT OF THE COMPANY�S 1998 STOCK OPTION PLAN

The Company�s stockholders are being asked to approve an amendment and restatement of the Company�s current 1998 Stock Option Plan (the
�1998 Plan�), that would give the Company the flexibility to grant stock appreciation rights, restricted stock units, stock purchase rights and stock
bonuses, in addition to incentive and non-statutory stock options currently permitted under the 1998 Plan,to its directors, officers, employees and
consultants and certain other eligible recipients. Currently, there are approximately 500 employees and consultants and seven directors and
executive officers who are eligible to participate in the 1998 Plan. The proposed amendment and restatement would alsoextend the term of the
1998 Plan from June 2008 to March 2014. The Board of Directors and the Compensation Committee have approved the amendment and
restatement of the 1998 Plan, subject to approval by the stockholders at the upcoming Annual Meeting. If the proposed amendment and
restatement of the 1998 Plan is approved by the stockholders, the 1998 Stock Option Plan will be renamed the �1998 Equity Incentive Plan� to
underscore the fact that a variety of equity-based awards other than stock options would be available under the new 1998 Plan. If the
stockholders do not approve the proposed amendment and restatement of the 1998 Plan, the 1998 Plan will remain in effect in its
pre-amendment form. The Company�s executive officers and directors, including those nominated for reelection, have an interest in this proposal.

The Company has historically included equity incentives as a significant component of compensation for a broad range of the Company�s
employees. The Board believes that the variety of equity incentives that the Company will be able to offer under the proposed amendment and
restatement of the 1998 Plan is critical to maintaining the Company�s position within the competitive market for qualified service providers. In
addition, in anticipation of potential changes in the accounting treatment of stock options, the Company is considering other forms of
equity-based incentives to minimize the impact of such changes on its financial statements. The Company also believes that the ability to grant
equity awards other than stock options will reduce potential dilution to the Company�s stockholders as these awards generally cover fewer shares
than stock options. For example, because stock options are typically granted with exercise prices equal to the fair market value of the Company�s
Common Stock on the date of grant, the intrinsic value of a stock option exercisable for a fixed number of shares is, as a general rule, lower than
the fair market value of a stock bonus for the same number of shares. In addition, stock appreciation rights may be settled in cash as well as
shares of Common Stock, which also tends to reduce dilution to the Company�s stockholders by reducing the overall number of shares of
Common Stock issued under the 1998 Plan.

The 1998 Plan provides for a total reserve of 5,983,333 shares of Common Stock. As of March 1, 2004, options covering an aggregate of
2,656,639 shares of the Company�s Common Stock were outstanding under the 1998 Plan, and 1,579,692 shares of Common Stock remained
available for future grants. The Company is not proposing to add additional shares for issuance under the 1998 Plan.

The affirmative vote of the holders of a majority of the shares present in person or represented by proxy and entitled to vote at the meeting will
be required to approve the amendment and restatement of the 1998 Plan. Abstentions will be counted towards the tabulation of votes cast on the
proposal presented to the stockholders and will have the same effect as negative votes. Broker non-votes are counted towards a quorum, but are
not counted for any purpose in determining whether this matter has been approved.

THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF PROPOSAL 2

The description of the 1998 Plan contained below is qualified in its entirety by reference to the provisions of the amended and restated 1998 Plan
itself, which is attached as Appendix B to these proxy materials. All references to the 1998 Plan describe the plan as amended and restated,
unless otherwise indicated.
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General

The 1998 Plan, prior to the amendment and restatement which the stockholders are being asked to approve under this Proposal 2, only permitted
the grant of incentive and non-statutory stock options, which will continue to be available under the 1998 Plan. Both types of stock option
represent the right to acquire shares of the Company�s Common Stock over a specified term at a fixed exercise price that, in the case of incentive
stock options, can be no less than the fair market value of the Company�s Common Stock at the time of grant. Vested options may be exercised
by the optionholder at any time during the term of the option (which may be as long as 10 years from the date of grant), and shares of Common
Stock issued upon the exercise of vested options are owned by the optionholder without further risk of forfeiture once the optionholder�s service
to the Company is terminated.

The proposed amendment and restatement of the 1998 Plan would provide the Company with the added flexibility to grant stock appreciation
rights, restricted stock units, stock purchase rights and stock bonuses in addition to incentive and non-statutory stock options. Shares purchased
or issued as bonuses under the 1998 Plan may also be subject to a right of repurchase in favor of the Company that lapses over time. All of these
awards are subject to varying treatment under the Internal Revenue Code of 1986, as amended (the �Code�). See �Federal Income Tax Information�.

Purpose

The Board adopted the 1998 Plan as a means of aligning the interests of employees, directors and consultants of the Company with the interests
of the Company�s stockholders. The Board believes that equity incentives improve individual performance, and that they are essential to
attracting and retaining individuals with the skills and experience that the Company requires. The Board also believes that the variety of equity
incentives that the Company will be able to offer under the proposed amendment and restatement of the 1998 Plan is critical to maintaining the
Company�s position within the competitive market for qualified service providers. In addition, in anticipation of potential changes in the
accounting treatment of stock options, the Company is considering other forms of equity-based incentives to minimize the impact of such
changes on its financial statements. The Company also believes that the ability to grant equity awards other than stock options will reduce
potential dilution to the Company�s stockholders as these awards generally cover fewer shares than stock options. For example, because stock
options are typically granted with exercise prices equal to the fair market value of the Company�s Common Stock on the date of grant, the
intrinsic value of a stock option exercisable for a fixed number of shares is, as a general rule, lower than the fair market value of a stock bonus
for the same number of shares. In addition, stock appreciation rights may be settled in cash as well as shares of Common Stock, which also tends
to reduce dilution to the Company�s stockholders by reducing the overall number of shares of Common Stock issued under the 1998 Plan.

Administration

Although the Board has primary administrative authority over the 1998 Plan, the Board has the express power, under the Delaware General
Corporate Law and the terms of the 1998 Plan itself, to delegate administration of the 1998 Plan to a committee composed of one or more
members of the Board. References to the �Administrator� in this description of the 1998 Plan may refer to either the full Board or to any such
committee. Although it has the discretion to do otherwise, the Board generally requires that any such committee be composed of two or more
individuals, each of whom is both an �outside director� under Section 162(m) of the Code and �non-employee director� under Rule 16b-3 of the
Securities Exchange Act of 1934, as amended (the �Exchange Act�). These requirements generally exclude individuals who are either: (i) current
employees of the Company or an affiliate; (ii) former employees of the Company or an affiliate who are currently receiving compensation for
past services (other than benefits under a tax-qualified pension option plan); (iii) current and former officers of the Company or an affiliate;
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(iv) directors currently receiving direct or indirect remuneration from the Company or an affiliate in any capacity (other than as a director); or
(v) otherwise not regarded as �outside directors� for purposes of Section 162(m). The 1998 Plan is currently administered by the Compensation
Committee.

The Administrator has the power to determine the recipients of all awards under the 1998 Plan, the sizes of those awards, their grant dates and
vesting periods, their exercise or purchase prices (in the case of stock options or stock purchase awards, respectively), and any other terms of the
awards. The Administrator also has the general power to construe and interpret the 1998 Plan and all awards granted under the 1998 Plan.

For administrative convenience, the Administrator also has the power to further delegate, to a subcommittee composed of one or more members
of the Board who need not be �outside directors� under Section 162(m) or �non-employee directors� under Rule 16b-3 of the Exchange Act, the
authority to make awards under the 1998 Plan to �rank and file� recipients, defined as all eligible recipients other than: (i) the Chief Executive
Officer of the Company; (ii) the Company�s four most highly compensated executive officers other than the CEO; and (iii) certain other persons
covered by Section 162(m) of the Code or Section 16 of the Exchange Act. The Board has delegated the authority to make such grants, subject
to acknowledgment by the Board, to Mr. Ronning.

Eligibility

Incentive stock options under the 1998 Plan may only be granted to employees (including employee officers) of the Company and its affiliates.
Non-statutory stock options, stock appreciation rights, restricted stock units, stock purchase rights and stock bonuses are available under the
1998 Plan to directors, consultants and officers of the Company and its affiliates, as well as employees.

No incentive stock option may be granted under the 1998 Plan to any person who, at the time of the grant, owns (or is deemed to own) stock
representing more than 10% of the total combined voting power of the Company or any affiliate of the Company, unless the exercise price is at
least 110% of the fair market value of the stock subject to the option on the date of grant and the term of the option does not exceed five years
from the date of grant. In addition, the aggregate fair market value, determined at the time of grant, of the shares of Common Stock with respect
to which incentive stock options are exercisable for the first time by an optionholder during any calendar year (under the 1998 Plan and all other
such plans of the Company and its affiliates) may not exceed $100,000.

No employee may be granted options under the 1998 Plan exercisable for more than 500,000 shares of Common Stock during any calendar year
(the �Section 162(m) Limitation�).

Share Reserve Under the 1998 Plan

An aggregate of 5,983,333shares of Common Stock is currently reserved for issuance under the 1998 Plan. Shares of Common Stock underlying
options granted under the 1998 Plan that have expired or have otherwise terminated for any reason prior to exercise become available for
re-issuance under the 1998 Plan. Shares of stock issued under the 1998 Plan that are later repurchased by the Company are not available for
re-issuance.

Terms of Options

The following is a description of the permissible terms of options under the 1998 Plan. Individual option grants may be more restrictive as to any
or all of the permissible terms described below.
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Exercise Price; Payment

The exercise price of an incentive stock option granted may not be less than 100% of the fair market value of the stock underlying the option on
the date of the grant and, in some cases (see �Eligibility� above), the exercise price of an incentive stock option may not be less than 110% of the
fair market value. The exercise price of non-statutory options is determined by the Administrator and may be less than the fair market value of
the stock underlying the option on the date of grant. If options are granted with exercise prices below fair market value, deductions for
compensation attributable to the exercise of such options may be limited by Section 162(m) of the Code. See �Federal Income Tax Information.�

The exercise price of options granted under the 1998 Plan must be paid either in cash at the time the option is exercised or, at the discretion of
the Administrator, if permitted in the option agreement, by delivery of other shares of Common Stock of the Company (which have been held
for at least six months) or by other form of legal consideration, except that the payment of the Common Stock�s �par value� may not be deferred, in
accordance with Delaware General Corporate Law.

Vesting; Option Exercise

Options may become exercisable (or �vest�) in cumulative increments over a term determined by the Administrator at the time of grant, and the
Administrator has broad discretion with respect to the vesting schedule of grants made under the 1998 Plan. The Administrator also has the
power to accelerate the vesting of any options granted under the 1998 Plan and may also authorize the modification of any outstanding option
with the consent of the optionholder. To the extent provided by the terms of an option, an optionholder may satisfy any federal, state or local tax
withholding obligation relating to the exercise of such option by a cash payment upon exercise or by authorizing the Company to withhold a
portion of the stock otherwise issuable to the optionholder.

Term

The maximum term of options granted under the 1998 Plan is 10 years, though in certain cases (see �Eligibility�) the maximum term of incentive
stock options is five years.

Under the 1998 Plan, vested options generally terminate at the time specified in the option agreement following termination of the optionholder�s
service, which may not exceed one year if such termination is due to death or permanent and total disability (as defined in the Code). If no time
for termination is specified in the option agreement, then vested options automatically terminate: (i) 90 days following the optionholder�s
termination of service if such termination is for any reason other than for �cause� (as defined in the 1998 Plan), death or permanent and total
disability; (ii) six months following the optionholder�s death; (iii) 30 days following the optionholder�s termination due to disability; or
(iv) generally, seven days following termination for �cause.�

Terms of Other Stock Awards

The 1998 Plan, as amended and restated, would additionally permit the Administrator to make other equity-based awards, including grants of
stock appreciation rights, restricted stock units, stock purchase rights and stock bonuses to eligible participants.

Stock Appreciation Rights. A stock appreciation right (or �SAR�) is the right to receive a bonus equal to the increase in value
of the Company�s Common Stock over a threshold price for a predetermined number of shares over a specified period
determined by the Administrator. Under the 1998 Plan, the Administrator would have broad authority to specify other
terms and conditions of each SAR grant, including the vesting schedule and the form of payment of the SAR bonus
upon exercise, which may in cash, Common Stock or any combination of the two.
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Restricted Stock Units. A restricted stock unit (or �RSU�) grant is an award under which the Company agrees to issue shares
of the Company�s Common Stock to eligible participants at a specified time in the future on terms and conditions
determined by the Administrator. As is the case with SAR grants, the Administrator would have broad discretion
under the 1998 Plan to specify the terms and conditions of each RSU grant, including deferral arrangements, if any,
with the RSU recipient.

Stock Purchase Rights and Stock Bonuses. Under the 1998 Plan, the Administrator would have the discretion to grant stock
purchase rights to eligible participants at a price determined by the Administrator, which may be less than the fair
market value of the Company�s Common Stock on the grant date. The Administrator would also have the discretion to
award stock bonuses under the 1998 Plan in consideration of past services without a cash purchase price.

Shares that the Company sells or awards under the 1998 Plan may, but need not be, subject to a repurchase right in favor of the Company which
lapses over time in accordance with a vesting schedule determined by the Administrator. If an award recipient�s service terminates prior to
expiration of the vesting term, the Company may repurchase some or all of the unvested shares subject to the award, subject to certain
restrictions. Any repurchased shares would not be available for reissuance under the 1998 Plan. The Administrator may accelerate the vesting of
any award in its discretion.

The purchase price of shares acquired pursuant to stock purchase agreements must be paid in cash or, at the discretion of the Administrator,
according to a deferred payment plan or other form of legal consideration, except that the payment of the Common Stock�s �par value� may not be
deferred, in accordance with Delaware General Corporate Law.

Restrictions On Transfer; Transferability

Optionholders may not transfer incentive stock options other than by will or by the laws of descent and distribution. During the lifetime of an
optionholder, only the optionholder or the optionholder�s guardian or legal representative may exercise an option. Non-statutory stock options
and other stock awards are transferable to the extent provided in the agreement relating to that award.

Adjustment Provisions

In the event of a recapitalization of the Company�s outstanding Common Stock (whether by means of a merger, consolidation, reorganization,
reincorporation, stock dividend, stock split, combination of shares, exchange of shares, change in corporate structure or other similar
transaction), the terms of the 1998 Plan (including the share reserve and the 162(m) Limitation), and any outstanding awards made under the
1998 Plan, will be subject to automatic adjustment to appropriately reflect the effect of the recapitalization. By way of illustration only, if the
Company were to effect a 1:2 forward stock split during the term of the 1998 Plan, then the number of shares reserved for issuance under the
1998 Plan would double, as would the maximum number of shares issuable to a single employee in any calendar year under the 162(m)
Limitation and the number of shares underlying any outstanding option grants. The exercise price of any such options would be halved.

Effect of Certain Corporate Events

The 1998 Plan provides that, in the event of a sale of substantially all of the assets of the Company, specified types of merger or consolidation
with or into a successor entity in which the Company is not the continuing or surviving entity or in which the Company is the surviving entity
but the shares of Common Stock outstanding immediately prior to the transaction are converted by virtue of the transaction into other property (a
�corporate transaction� under the 1998 Plan), then the successor entity may either assume awards outstanding under the 1998 Plan or substitute
similar awards for those outstanding under the 1998 Plan (including an award to acquire the same consideration paid to stockholders in the
corporate
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transaction). If the successor refuses to assume or provide substitutes for awards outstanding under the 1998 Plan, then the vesting of all awards
held by award recipients whose service to the Company has not terminated as of the effective time of the corporate transaction will accelerate in
full, and the awards shall terminate if not exercised by a specific date prior to the consummation of the corporate transaction. In addition, the
1998 Plan provides that, in the event of a transaction in which at least 50% of the Company�s voting power is transferred, then, with respect to
awards held by award recipients whose service to the Company has not terminated, the vesting of such awards will be accelerated in full. The
acceleration of options in the event of an acquisition or similar corporate event may be viewed as an anti-takeover provision, which may have
the effect of discouraging a proposal to acquire or otherwise obtain control of the Company.

Duration, Amendment and Termination

The Administrator may suspend or terminate the 1998 Plan without stockholder approval or ratification at any time. Unless sooner terminated,
the 1998 Plan will terminate on March 21, 2014.

The Administrator may also amend the 1998 Plan at any time or from time to time. No amendment will be effective, however, unless approved
by the stockholders of the Company to the extent stockholder approval is necessary to satisfy the requirements of Section 422 of the Code or any
securities exchange and/or Nasdaq Stock Market listing requirements. The Administrator may submit any other amendment to the 1998 Plan for
stockholder approval, including, but not limited to, amendments intended to satisfy the requirements of Section 162(m) of the Code regarding
the exclusion of performance-based compensation from the limitation on the deductibility of compensation paid to certain employees.

Federal Income Tax Information

Long-term capital gains are generally subject to lower tax rates than ordinary income or short-term capital gains. The maximum long-term
capital gains rate for federal income tax purposes is currently 15%. The maximum ordinary income rate and short-term capital gains rate is
effectively 35%. Slightly different rules than described below may apply to optionholders who acquire stock subject to certain repurchase
options.

Incentive Stock Options

Incentive stock options under the 1998 Plan are intended to be eligible for the favorable federal income tax treatment accorded �incentive stock
options� under the Code.

There generally are no federal income tax consequences to the optionholder or the Company by reason of the grant or exercise of an incentive
stock option. However, the exercise of an incentive stock option may increase the optionholder�s alternative minimum tax liability, if any.

If an optionholder holds stock acquired through exercise of an incentive stock option for more than two years from the date on which the option
is granted and more than one year from the date on which the shares are transferred to the optionholder upon exercise of the option, any gain or
loss on the disposition of such stock will be a long-term capital gain or loss.

Generally, if the optionholder disposes of the stock before the expiration of either of these holding periods (a �disqualifying disposition�), then at
the time of disposition the optionholder will realize taxable ordinary income equal to the lesser of (i) the excess of the stock�s fair market value
on the date of exercise over the exercise price, or (ii) the optionholder�s actual gain, if any, on the purchase and sale. The optionholder�s additional
gain or any loss upon the disqualifying disposition will be a capital gain or loss, which will be long-term or short-term depending on whether the
stock was held for more than one year.
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To the extent the optionholder recognizes ordinary income by reason of a disqualifying disposition, the Company will generally be entitled
(subject to the requirement of reasonableness, the provisions of Section 162(m) of the Code and the satisfaction of a tax reporting obligation) to
a corresponding business expense deduction in the tax year in which the disqualifying disposition occurs.

Non-Statutory Stock Options

There are no tax consequences to the optionholder or the Company by reason of the grant of a non-statutory stock option. Upon exercise of a
non-statutory stock option, the optionholder normally will recognize taxable ordinary income equal to the excess, if any, of the stock�s fair
market value on the date of exercise over the option exercise price. However, to the extent the stock is subject to certain types of vesting
restrictions, the taxable event will be delayed until the vesting restrictions lapse unless the participant elects to be taxed on receipt of the stock.
With respect to employees, the Company is generally required to withhold from regular wages or supplemental wage payments an amount based
on the ordinary income recognized. Subject to the requirement of reasonableness, the provisions of Section 162(m) of the Code and the
satisfaction of a tax reporting obligation, the Company will generally be entitled to a business expense deduction equal to the taxable ordinary
income realized by the optionholder.

Upon disposition of the stock, the optionholder will recognize a capital gain or loss equal to the difference between the selling price and the sum
of the amount paid for such stock plus any amount recognized as ordinary income upon exercise of the option (or vesting of the stock). Such
capital gain or loss will be long-term or short-term depending on whether the stock was held for more than one year. Slightly different rules may
apply to optionholders who acquire stock subject to certain repurchase options.

Stock Appreciation Rights

Generally, the recipient of a SAR will not recognize any taxable income at the time the SAR is granted, and there will also be no federal income
tax deduction allowed to the Company upon the grant or termination of a SAR. Upon exercise, the SAR�s appreciation value will be taxable as
ordinary compensation income to the SAR recipient, and the Company will normally be entitled to a deduction for federal income tax purposes
equal to the amount of ordinary income that the SAR recipient is required to recognize as a result of the exercise, provided that the deduction is
not otherwise disallowed under the Code.

Restricted Stock Purchase Awards, Restricted Stock Units and Stock Bonuses

Generally, the recipient of these stock awards will recognize ordinary compensation income at the time the Company�s Common Stock
associated with such stock award is received in an amount equal to the excess, if any, of the fair market value of the Common Stock received
over any amount paid by the recipient in exchange for the Common Stock. If, however, the Common Stock is unvested when it is received and
the recipient had not elected otherwise, the recipient generally will not recognize income until the Common Stock vests, at which time the
recipient will recognize ordinary compensation income equal to the excess, if any, of the fair market value of the Common Stock on the vesting
date over any amount paid by the recipient in exchange for the Common Stock. The income realized by the recipient will generally be subject to
U.S. income and employment taxes.

An RSU grant, which takes the form of an unfunded and unsecured promise by the Company to issue Common Stock at a future date, is not a
taxable event to the recipient. Once an RSU grant vests and the recipient receives the Common Stock underlying the RSU grant, the tax rules
discussed in the previous paragraph will apply to receipt of such shares. Proposed legislation, if enacted, could accelerate the recognition of
income on an RSU grant or require a change in the terms of an RSU grant.
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The recipient�s basis for determination of gain or loss upon the subsequent disposition of shares of Common Stock acquired as stock awards will
be the amount paid for such shares plus any ordinary income recognized either when the Common Stock is received or when the Common Stock
vests, as applicable. Upon the disposition of any Common Stock received as a stock award, the difference between the sale price and the
recipient�s basis in the shares will be treated as a capital gain or loss and generally will be characterized as long-term capital gain or loss if, at the
time of disposition, the shares have been held for more than one year since the recipient recognized compensation income with respect to such
shares.

In the event that a recipient of a stock award receives the cash equivalent of the Company�s Common Stock (in lieu of actually receiving
Company�s Common Stock), the recipient will recognize ordinary compensation income at the time of the receipt of such cash in the amount of
the cash received.

In the year that the recipient of a stock award recognizes ordinary taxable income in respect of such award, the Company will be entitled to a
deduction for federal income tax purposes equal to the amount of ordinary income that the recipient is required to recognize, provided that the
deduction is not otherwise disallowed under the Code.

Potential Limitation on Company Deductions

Section 162(m) of the Code denies a deduction to any publicly held corporation for compensation paid to certain �covered employees� in a taxable
year to the extent that compensation to such covered employee exceeds $1 million. It is possible that compensation attributable to stock options,
when combined with all other types of compensation received by a covered employee from the Company, may cause this limitation to be
exceeded in any particular year.

Certain kinds of compensation, including qualified �performance-based compensation,� are disregarded for purposes of the deduction limitation.
In accordance with Treasury regulations issued under Section 162(m), compensation attributable to stock options will qualify as
performance-based compensation if the option is granted by a compensation committee comprised solely of �outside directors� and either (i) the
plan contains a per-employee limitation on the number of shares for which options may be granted during a specified period, the per-employee
limitation is approved by the stockholders, and the exercise price of the option is no less than the fair market value of the stock on the date of
grant, or (ii) the option is granted (or exercisable) only upon the achievement (as certified in writing by the compensation committee) of an
objective performance goal established in writing by the compensation committee while the outcome is substantially uncertain, and the material
terms of the option are approved by stockholders.
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PROPOSAL 3

AMENDMENT AND RESTATEMENT OF THE COMPANY�S 1999 STOCK OPTION PLAN

The Company�s stockholders are being asked to approve an amendment and restatement of the Company�s current 1999 Stock Option Plan (the
�1999 Plan�), the terms of which are substantively identical to the proposed amendment and restatement of the 1998 Plan described in Proposal 2
above. The proposed amendment and restatement of the 1999 Plan would give the Company the flexibility to grant incentive stock options, stock
appreciation rights, restricted stock units, stock purchase rights and stock bonuses, in addition to non-statutory stock options currently permitted
under the 1999 Plan,to its directors, officers, employees and consultants and certain other eligible recipients. Currently, there are approximately
500 employees and consultants and seven directors and executive officers who are eligible to participate in the 1999 Plan. The proposed
amendment and restatement would also fix the term of the 1999 Plan from previously unspecified to March 2014 and add several miscellaneous
provisions and limitations to the 1999 Plan to enable the Company to satisfy the requirements of the Code with respect to incentive stock option
grants and Section 162(m), such as, for example, adding a per-employee limitation of 500,000 shares on the number of shares that may be
granted during any calendar year. These miscellaneous provisions are identical to the analogous provisions under the 1998 Plan. The Board of
Directors and the Compensation Committee have approved the amendment and restatement of the 1999 Plan, subject to approval by the
stockholders at the upcoming Annual Meeting. If the proposed amendment and restatement of the 1999 Plan is approved by the stockholders, the
1999 Stock Option Plan will be renamed the �1999 Equity Incentive Plan� to underscore the fact that a variety of equity-based awards other than
stock options would be available under the new 1999 Plan. If the stockholders do not approve the proposed amendment and restatement of the
1999 Plan, the 1999 Plan will remain in effect in its pre-amendment form. The Company�s executive officers and directors, including those
nominated for reelection, have an interest in this proposal.
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The Company has historically included equity incentives as a significant component of compensation for a broad range of the Company�s
employees. The Board believes that the variety of equity incentives that the Company will be able to offer under the proposed amendment and
restatement of the 1999 Plan is critical to maintaining the Company�s position within the competitive market for qualified service providers. In
addition, in anticipation of potential changes in the accounting treatment of stock options, the Company is considering other forms of
equity-based incentives to minimize the impact of such changes on its financial statements. The Company also believes that the ability to grant
equity awards other than stock options will reduce potential dilution to the Company�s stockholders as these awards generally cover fewer shares
than stock option grants. For example, because stock options are typically granted with exercise prices equal to the fair market value of the
Company�s Common Stock on the date of grant, the intrinsic value of a stock option exercisable for a fixed number of shares is, as a general rule,
lower than the fair market value of a stock bonus for the same number of shares. In addition, stock appreciation rights may be settled in cash as
well as shares of Common Stock, which also tends to reduce dilution to the Company�s stockholders by reducing the overall number of shares of
Common Stock issued under the 1999 Plan.

In August 1999, the Board adopted the original 1999 Plan, which provided for grants of non-statutory stock options to employees and
consultants of the Company. In February 2001, the Board amended the 1999 Plan to allow the Board and the Compensation Committee to grant
non-statutory options under the 1999 Plan to officers and directors of the Company, not to exceed 40% of the shares reserved for issuance under
the 1999 Plan. An aggregate of 1,300,000 shares of Common Stock were initially reserved for issuance under the 1999 Plan. The Board has
amended the 1999 Plan from time to time to increase this share reserve, but prior to July 2003, stockholder approval of the 1999 Plan and its
amendments had not been required.
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The 1999 Plan currently provides for a total reserve of 8,450,000 shares of Common Stock. As of March 1, 2004, options covering an aggregate
of 5,052,470 shares of the Company�s Common Stock were outstanding under the 1999 Plan, and 587,710 shares of Common Stock remained
available for future grants. The Company is not proposing to add additional shares for issuance under the 1999 Plan.

The affirmative vote of the holders of a majority of the shares present in person or represented by proxy and entitled to vote at the meeting will
be required to approve the amendment and restatement of the 1999 Plan. Abstentions will be counted towards the tabulation of votes cast on the
proposal presented to the stockholders and will have the same effect as negative votes. Broker non-votes are counted towards a quorum, but are
not counted for any purpose in determining whether this matter has been approved.

THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF PROPOSAL 3

The terms of the 1999 Plan, as amended and restated in accordance with this Proposal 3, would be substantially identical to the terms of the
amended and restated 1998 Plan, as described in Proposal 2 above, except with respect to the size of the share reserve.The description of the
1999 Plan contained below is qualified in its entirety by reference to the provisions of the amended and restated 1999 Plan itself, which is
attached as Appendix C to these proxy materials. All references to the 1999 Plan describe the 1999 Plan as amended and restated, unless
otherwise indicated.

General

The 1999 Plan, prior to the amendment and restatement which the stockholders are being asked to approve under this Proposal 3, only permitted
the grant of non-statutory stock options, which will continue to be available under the 1999 Plan. Non-statutory stock options lack certain tax
attributes reserved by the Code to incentive stock options, but like incentive stock options, non-statutory stock options represent the right to
acquire shares of the Company�s Common Stock over a specified term at a fixed exercise price. Vested options may be exercised by the
optionholder at any time during the term of the option (which may be as long as 10 years from the date of grant), and shares of Common Stock
issued upon the exercise of vested options are owned by the optionholder without further risk of forfeiture once the optionholder�s service to the
Company is terminated.

The proposed amendment and restatement of the 1999 Plan would provide the Company with the added flexibility to grant incentive stock
options, stock appreciation rights, restricted stock units, stock purchase rights and stock bonuses in addition to non-statutory stock options.
Shares purchased or issued as bonuses under the 1999 Plan may also be subject to a right of repurchase in favor of the Company that lapses over
time. All of these awards are subject to varying treatment under the Code. See �Federal Income Tax Information�.

Purpose

The Board adopted the 1999 Plan as a means of aligning the interests of employees, directors and consultants of the Company with the interests
of the Company�s stockholders. The Board believes that equity incentives improve individual performance, and that they are essential to
attracting and retaining individuals with the skills and experience that the Company requires. The Board also believes that the variety of equity
incentives that the Company will be able to offer under the proposed amendment and restatement of the 1999 Plan is critical to maintaining the
Company�s position within the competitive market for qualified service providers. In addition, in anticipation of potential changes in the
accounting treatment of stock options, the Company is considering other forms of equity-based incentives to minimize the impact of such
changes on its financial statements. The Company also believes that the ability to grant equity awards other than stock options will reduce
potential dilution to the Company�s stockholders as
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these awards generally cover fewer shares than stock option grants. For example, because stock options are typically granted with exercise prices
equal to the fair market value of the Company�s Common Stock on the date of grant, the intrinsic value of a stock option exercisable for a fixed
number of shares is, as a general rule, lower than the fair market value of a stock bonus for the same number of shares. In addition, stock
appreciation rights may be settled in cash as well as shares of Common Stock, which also tends to reduce dilution to the Company�s stockholders
by reducing the overall number of shares of Common Stock issued under the 1999 Plan.

Administration

Although the Board has primary administrative authority over the 1999 Plan, the Board has the express power, under the Delaware General
Corporate Law and the terms of the 1999 Plan itself, to delegate administration of the 1999 Plan to a committee composed of one or more
members of the Board. References to the �Administrator� in this description of the 1999 Plan may refer to either the full Board or to any such
committee. Although it has the discretion to do otherwise, the Board generally requires that any such committee be composed of two or more
individuals, each of whom is both an �outside director� under Section 162(m) of the Code and �non-employee director� under Rule 16b-3 of the
Securities Exchange Act of 1934, as amended (the �Exchange Act�). These requirements generally exclude individuals who are either: (i) current
employees of the Company or an affiliate; (ii) former employees of the Company or an affiliate who are currently receiving compensation for
past services (other than benefits under a tax-qualified pension option plan); (iii) current and former officers of the Company or an affiliate;
(iv) directors currently receiving direct or indirect remuneration from the Company or an affiliate in any capacity (other than as a director); or
(v) otherwise not regarded as �outside directors� for purposes of Section 162(m). The 1999 Plan is currently administered by the Compensation
Committee.

The Administrator has the power to determine the recipients of all awards under the 1999 Plan, the sizes of those awards, their grant dates and
vesting periods, their exercise or purchase prices (in the case of stock options or stock purchase awards, respectively), and any other terms of the
awards. The Administrator also has the general power to construe and interpret the 1999 Plan and all awards granted under the 1999 Plan.

For administrative convenience, the Administrator also has the power to further delegate, to a subcommittee composed of one or more members
of the Board who need not be �outside directors� under Section 162(m) or �non-employee directors� under Rule 16b-3 of the Exchange Act, the
authority to make awards under the 1999 Plan to �rank and file� recipients, defined as all eligible recipients other than: (i) the Chief Executive
Officer of the Company; (ii) the Company�s four most highly compensated executive officers other than the CEO; and (iii) certain other persons
covered by Section 162(m) of the Code or Section 16 of the Exchange Act. The Board has delegated the authority to make such grants, subject
to acknowledgment by the Board, to Mr. Ronning.

Eligibility

Incentive stock options under the 1999 Plan may only be granted to employees (including employee officers) of the Company and its affiliates.
Non-statutory stock options, stock appreciation rights, restricted stock units, stock purchase rights and stock bonuses are available under the
1999 Plan to directors, consultants and officers of the Company and its affiliates, as well as employees. Grants to officers and directors of the
Company generally may not exceed 40% of the shares reserved for issuance under the 1999 Plan.

No incentive stock option may be granted under the 1999 Plan to any person who, at the time of the grant, owns (or is deemed to own) stock
representing more than 10% of the total combined voting power of the Company or any affiliate of the Company, unless the exercise price is at
least 110% of the fair
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market value of the stock subject to the option on the date of grant and the term of the option does not exceed five years from the date of grant.
In addition, the aggregate fair market value, determined at the time of grant, of the shares of Common Stock with respect to which incentive
stock options are exercisable for the first time by an optionholder during any calendar year (under the 1999 Plan and all other such plans of the
Company and its affiliates) may not exceed $100,000.

No employee may be granted options under the 1999 Plan exercisable for more than 500,000 shares of Common Stock during any calendar year
(the �Section 162(m) Limitation�). The 1999 Plan, prior to the amendment and restatement, had no specified Section 162(m) Limitation.

Share Reserve Under the 1999 Plan

An aggregate of 8,450,000 shares of Common Stock is currently reserved for issuance under the 1999 Plan. Shares of Common Stock underlying
options granted under the 1999 Plan which have expired or otherwise been terminated for any reason prior to exercise become available for
re-issuance under the 1999 Plan. Shares of stock issued under the 1999 Plan which are later repurchased by the Company are not available for
re-issuance.

Terms of Options

The following is a description of the permissible terms of options under the 1999 Plan. Individual option grants may be more restrictive as to any
or all of the permissible terms described below.

Exercise Price; Payment

The exercise price of an incentive stock option granted may not be less than 100% of the fair market value of the stock underlying the option on
the date of the grant and, in some cases (see �Eligibility� above), the exercise price of an incentive stock option may not be less than 110% of the
fair market value. The exercise price of non-statutory options is determined by the Administrator and may be less than the fair market value of
the stock underlying the option on the date of grant. If options are granted with exercise prices below fair market value, deductions for
compensation attributable to the exercise of such options may be limited by Section 162(m) of the Code. See �Federal Income Tax Information.�

The exercise price of options granted under the 1999 Plan must be paid either in cash at the time the option is exercised or, at the discretion of
the Administrator, if permitted in the option agreement, by delivery of other shares of Common Stock of the Company (which have been held
for at least six months) or by other form of legal consideration, except that the payment of the Common Stock�s �par value� may not be deferred, in
accordance with Delaware General Corporate Law.

Vesting; Option Exercise

Options may become exercisable (or �vest�) in cumulative increments over a term determined by the Administrator at the time of grant, and the
Administrator has broad discretion with respect to the vesting schedule of grants made under the 1999 Plan. The Administrator also has the
power to accelerate the vesting of any options granted under the 1999 Plan and may also authorize the modification of any outstanding option
with the consent of the optionholder. To the extent provided by the terms of an option, an optionholder may satisfy any federal, state or local tax
withholding obligation relating to the exercise of such option by a cash payment upon exercise or by authorizing the Company to withhold a
portion of the stock otherwise issuable to the optionholder.
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Term

The maximum term of options granted under the 1999 Plan is 10 years, though in certain cases (see �Eligibility�) the maximum term of incentive
stock options is five years.

Under the 1999 Plan, vested options generally terminate at the time specified in the option agreement following termination of the optionholder�s
service, which may not exceed one year if such termination is due to death or permanent and total disability (as defined in the Code). If no time
for termination is specified in the option agreement, then vested options automatically terminate: (i) 90 days following the optionholder�s
termination of service if such termination is for any reason other than for �cause� (as defined in the 1999 Plan), death or permanent and total
disability; (ii) six months following the optionholder�s death; (iii) 30 days following the optionholder�s termination due to disability; or (iv) seven
days following termination for �cause.�

Terms of Other Stock Awards

The 1999 Plan, as amended and restated, would additionally permit the Administrator to make other equity-based awards, including grants of
stock appreciation rights, restricted stock units, stock purchase rights and stock bonuses to eligible participants.

Stock Appreciation Rights. A stock appreciation right (or �SAR�) is the right to receive a bonus equal to the increase in value
of the Company�s Common Stock over a threshold price for a predetermined number of shares over a specified period
determined by the Administrator. Under the 1999 Plan, the Administrator would have broad authority to specify other
terms and conditions of each SAR grant, including the vesting schedule and the form of payment of the SAR bonus
upon exercise, which may in cash, Common Stock or any combination of the two.

Restricted Stock Units. A restricted stock unit (or �RSU�) grant is an award under which the Company agrees to issue shares
of the Company�s Common Stock to eligible participants at a specified time in the future on terms and conditions
determined by the Administrator. As is the case with SAR grants, the Administrator would have broad discretion
under the 1999 Plan to specify the terms and conditions of each RSU grant, including deferral arrangements, if any,
with the RSU recipient.

Stock Purchase Rights and Stock Bonuses. Under the 1999 Plan, the Administrator would have the discretion to grant stock
purchase rights to eligible participants at a price determined by the Administrator, which may be less than the fair
market value of the Company�s Common Stock on the grant date. The Administrator would also have the discretion to
award stock bonuses under the 1999 Plan in consideration of past services without a cash purchase price..

Shares that the Company sells or awards under the 1999 Plan may, but need not be, subject to a repurchase right in favor of the Company which
lapses over time in accordance with a vesting schedule determined by the Administrator. If an award recipient�s service terminates prior to
expiration of the vesting term, the Company may repurchase some or all of the unvested shares subject to the award, subject to certain
restrictions. Any repurchased shares would not be available for reissuance under the 1999 Plan. The Administrator may accelerate the vesting of
any award in its discretion.

The purchase price of shares acquired pursuant to stock purchase agreements must be paid in cash or, at the discretion of the Administrator,
according to a deferred payment plan or other form of legal consideration, except that the payment of the Common Stock�s �par value� may not be
deferred, in accordance with Delaware General Corporate Law.

Restrictions On Transfer; Transferability

Optionholders may not transfer incentive stock options other than by will or by the laws of descent and distribution. During the lifetime of an
optionholder, only the optionholder or the optionholder�s
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guardian or legal representative may exercise an option. Non-statutory stock options and other stock awards are transferable to the extent
provided in the agreement relating to that award.

Adjustment Provisions

In the event of a recapitalization of the Company�s outstanding Common Stock (whether by means of a merger, consolidation, reorganization,
reincorporation, stock dividend, stock split, combination of shares, exchange of shares, change in corporate structure or other similar
transaction), the terms of the 1999 Plan (including the share reserve and the 162(m) Limitation), and any outstanding awards made under the
1999 Plan, will be subject to automatic adjustment to appropriately reflect the effect of the recapitalization. By way of illustration only, if the
Company were to effect a 1:2 forward stock split during the term of the 1999 Plan, then the number of shares reserved for issuance under the
1999 Plan would double, as would the maximum number of shares issuable to a single employee in any calendar year under the 162(m)
Limitation and the number of shares underlying any outstanding option grants. The exercise price of any such options would be halved.

Effect of Certain Corporate Events

The 1999 Plan provides that, in the event of a sale of substantially all of the assets of the Company, specified types of merger or consolidation
with or into a successor entity in which the Company is not the continuing or surviving entity or in which the Company is the surviving entity
but the shares of Common Stock outstanding immediately prior to the transaction are converted by virtue of the transaction into other property (a
�corporate transaction� under the 1999 Plan), then the successor entity may either assume awards outstanding under the 1999 Plan or substitute
similar awards for those outstanding under the 1999 Plan (including an award to acquire the same consideration paid to stockholders in the
corporate transaction).If the successor refuses to assume or provide substitutes for awards outstanding under the 1999 Plan, then the vesting of
all awards held by award recipients whose service to the Company has not terminated as of the effective time of the corporate transaction will
accelerate in full, and the awards shall terminate if not exercised by a specific date prior to the consummation of the corporate transaction. In
addition, the 1999 Plan provides that, in the event of a transaction in which at least 50% of the Company�s voting power is transferred, then, with
respect to awards held by award recipients whose service to the Company has not terminated, the vesting of such awards will be accelerated in
full. The acceleration of options in the event of an acquisition or similar corporate event may be viewed as an anti-takeover provision, which
may have the effect of discouraging a proposal to acquire or otherwise obtain control of the Company.

Duration, Amendment and Termination

The Administrator may suspend or terminate the 1999 Plan without stockholder approval or ratification at any time. Unless sooner terminated,
the 1999 Plan will terminate on March 21, 2014. The 1999 Plan, prior to the amendment and restatement, had no specified term.

The Administrator may also amend the 1999 Plan at any time or from time to time. No amendment will be effective, however, unless approved
by the stockholders of the Company to the extent stockholder approval is necessary to satisfy the requirements of Section 422 of the Code or any
securities exchange and/or Nasdaq Stock Market listing requirements. The Administrator may submit any other amendment to the 1999 Plan for
stockholder approval, including, but not limited to, amendments intended to satisfy the requirements of Section 162(m) of the Code regarding
the exclusion of performance-based compensation from the limitation on the deductibility of compensation paid to certain employees.
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Federal Income Tax Information

Long-term capital gains are generally subject to lower tax rates than ordinary income or short-term capital gains. The maximum long-term
capital gains rate for federal income tax purposes is currently 15%. The maximum ordinary income rate and short-term capital gains rate is
effectively 35%. Slightly different rules than described below may apply to optionholders who acquire stock subject to certain repurchase
options.

Incentive Stock Options

Incentive stock options under the 1999 Plan are intended to be eligible for the favorable federal income tax treatment accorded �incentive stock
options� under the Code.

There generally are no federal income tax consequences to the optionholder or the Company by reason of the grant or exercise of an incentive
stock option. However, the exercise of an incentive stock option may increase the optionholder�s alternative minimum tax liability, if any.

If an optionholder holds stock acquired through exercise of an incentive stock option for more than two years from the date on which the option
is granted and more than one year from the date on which the shares are transferred to the optionholder upon exercise of the option, any gain or
loss on the disposition of such stock will be a long-term capital gain or loss.

Generally, if the optionholder disposes of the stock before the expiration of either of these holding periods (a �disqualifying disposition�), then at
the time of disposition the optionholder will realize taxable ordinary income equal to the lesser of (i) the excess of the stock�s fair market value
on the date of exercise over the exercise price, or (ii) the optionholder�s actual gain, if any, on the purchase and sale. The optionholder�s additional
gain or any loss upon the disqualifying disposition will be a capital gain or loss, which will be long-term or short-term depending on whether the
stock was held for more than one year.

To the extent the optionholder recognizes ordinary income by reason of a disqualifying disposition, the Company will generally be entitled
(subject to the requirement of reasonableness, the provisions of Section 162(m) of the Code and the satisfaction of a tax reporting obligation) to
a corresponding business expense deduction in the tax year in which the disqualifying disposition occurs.

Non-Statutory Stock Options

There are no tax consequences to the optionholder or the Company by reason of the grant of a non-statutory stock option. Upon exercise of a
non-statutory stock option, the optionholder normally will recognize taxable ordinary income equal to the excess, if any, of the stock�s fair
market value on the date of exercise over the option exercise price. However, to the extent the stock is subject to certain types of vesting
restrictions, the taxable event will be delayed until the vesting restrictions lapse unless the participant elects to be taxed on receipt of the stock.
With respect to employees, the Company is generally required to withhold from regular wages or supplemental wage payments an amount based
on the ordinary income recognized. Subject to the requirement of reasonableness, the provisions of Section 162(m) of the Code and the
satisfaction of a tax reporting obligation, the Company will generally be entitled to a business expense deduction equal to the taxable ordinary
income realized by the optionholder.

Upon disposition of the stock, the optionholder will recognize a capital gain or loss equal to the difference between the selling price and the sum
of the amount paid for such stock plus any amount recognized as ordinary income upon exercise of the option (or vesting of the stock). Such
capital gain or loss will be long-term or short-term depending on whether the stock was held for more than one year. Slightly different rules may
apply to optionholders who acquire stock subject to certain repurchase options.
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Stock Appreciation Rights

Generally, the recipient of a SAR will not recognize any taxable income at the time the SAR is granted, and there will also be no federal income
tax deduction allowed to the Company upon the grant or termination of a SAR. Upon exercise, the SAR�s appreciation value will be taxable as
ordinary compensation income to the SAR recipient, and the Company will normally be entitled to a deduction for federal income tax purposes
equal to the amount of ordinary income that the SAR recipient is required to recognize as a result of the exercise, provided that the deduction is
not otherwise disallowed under the Code.

Restricted Stock Purchase Awards, Restricted Stock Units and Stock Bonuses

Generally, the recipient of these stock awards will recognize ordinary compensation income at the time the Company�s Common Stock
associated with such stock award is received in an amount equal to the excess, if any, of the fair market value of the Common Stock received
over any amount paid by the recipient in exchange for the Common Stock. If, however, the Common Stock is unvested when it is received and
the recipient had not elected otherwise, the recipient generally will not recognize income until the Common Stock vests, at which time the
recipient will recognize ordinary compensation income equal to the excess, if any, of the fair market value of the Common Stock on the vesting
date over any amount paid by the recipient in exchange for the Common Stock. The income realized by the recipient will generally be subject to
U.S. income and employment taxes.

An RSU grant, which takes the form of an unfunded and unsecured promise by the Company to issue Common Stock at a future date, is not a
taxable event to the recipient. Once an RSU grant vests and the recipient receives the Common Stock underlying the RSU grant, the tax rules
discussed in the previous paragraph will apply to receipt of such shares.

The recipient�s basis for determination of gain or loss upon the subsequent disposition of shares of Common Stock acquired as stock awards will
be the amount paid for such shares plus any ordinary income recognized either when the Common Stock is received or when the Common Stock
vests, as applicable. Upon the disposition of any Common Stock received as a stock award, the difference between the sale price and the
recipient�s basis in the shares will be treated as a capital gain or loss and generally will be characterized as long-term capital gain or loss if, at the
time of disposition, the shares have been held for more than one year since the recipient recognized compensation income with respect to such
shares. Proposed legislation, if enacted, could accelerate the recognition of income on an RSU grant or require a change in the terms of an RSU
grant.

In the event that a recipient of a stock award receives the cash equivalent of the Company�s Common Stock (in lieu of actually receiving
Company�s Common Stock), the recipient will recognize ordinary compensation income at the time of the receipt of such cash in the amount of
the cash received.

In the year that the recipient of a stock award recognizes ordinary taxable income in respect of such award, the Company will be entitled to a
deduction for federal income tax purposes equal to the amount of ordinary income that the recipient is required to recognize, provided that the
deduction is not otherwise disallowed under the Code.

Potential Limitation on Company Deductions

Section 162(m) of the Code denies a deduction to any publicly held corporation for compensation paid to certain �covered employees� in a taxable
year to the extent that compensation to such covered employee exceeds $1 million. It is possible that compensation attributable to stock options,
when combined with all other types of compensation received by a covered employee from the Company, may cause this limitation to be
exceeded in any particular year.
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Certain kinds of compensation, including qualified �performance-based compensation,� are disregarded for purposes of the deduction limitation.
In accordance with Treasury regulations issued under Section 162(m), compensation attributable to stock options will qualify as
performance-based compensation if the option is granted by a compensation committee comprised solely of �outside directors� and either (i) the
plan contains a per-employee limitation on the number of shares for which options may be granted during a specified period, the per-employee
limitation is approved by the stockholders, and the exercise price of the option is no less than the fair market value of the stock on the date of
grant, or (ii) the option is granted (or exercisable) only upon the achievement (as certified in writing by the compensation committee) of an
objective performance goal established in writing by the compensation committee while the outcome is substantially uncertain, and the material
terms of the option are approved by stockholders.

OTHER EQUITY PLANS

2000 Employee Stock Purchase Plan

In March 2000, the Board adopted the Company�s 2000 Employee Stock Purchase Plan (the �Purchase Plan�) to provide a means by which
employees of the Company (and any parent or subsidiary of the Company designated by the Board to participate in the Purchase Plan) may be
given an opportunity to purchase Common Stock of the Company through payroll deductions. All employees of the Company, including
officers, who are regularly scheduled to work at least 20 hours per week and at least 5 months per year are eligible to participate in the Purchase
Plan. The rights to purchase Common Stock that are granted under the Purchase Plan are intended to qualify as options issued under an
�employee stock purchase plan� as that term is defined in Section 423(b) of the Code. The Purchase Plan is administered by the Board and is
implemented by offerings of rights to purchase Common Stock from time to time to all eligible employees. The Purchase Plan permits offerings
up to 27 months in duration. However, currently each offering under the Purchase Plan is six months in duration. Employees who participate in
an offering under the Purchase Plan have the right to purchase up to the number of shares of Common Stock equal to a percentage designated by
the Board (currently, up to 10%) of an employee�s earnings withheld pursuant to the Purchase Plan and applied, on specified dates determined by
the Board, to the purchase of shares of Common Stock. The purchase price per share at which shares of Common Stock are sold in each offering
under the Purchase Plan equals the lower of (i) 85% of the fair market value of a share of Common Stock on the first day of the offering or
(ii) 85% of the fair market value of a share of Common Stock on the last day of the offering or the purchase date. The Board amended the
Purchase Plan from time to time to increase the number of shares reserved for issuance under the Purchase Plan, which amendments were
approved by the Company�s stockholders, most recently at the Company�s 2003 Annual Meeting. Currently, there are 1,200,000 shares reserved
for issuance under the Purchase Plan, of which as of March 1, 2004, 463,550 shares of Common Stock had been purchased.
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PROPOSAL 4

RATIFICATION OF SELECTION OF INDEPENDENT AUDITORS

The Audit Committee of the Board of Directors has selected Ernst & Young LLP as the Company�s independent auditors for the fiscal year
ending December 31, 2004 and has further directed that management submit the selection of independent auditors for ratification by the
stockholders at the annual meeting. Ernst & Young LLP has audited the Company�s financial statements since June 13, 2002. Representatives of
Ernst & Young LLP are expected to be present at the annual meeting. They will have an opportunity to make a statement if they so desire and
will be available to respond to appropriate questions.

Neither the Company�s bylaws nor other governing documents or law require stockholder ratification of the selection of Ernst & Young LLP as
the Company�s independent auditors. However, the Board is submitting the selection of Ernst & Young LLP to the stockholders for ratification as
a matter of good corporate practice. If the stockholders fail to ratify the selection, the Board will reconsider whether or not to retain that firm.
Even if the selection is ratified, the Board in its discretion may direct the appointment of different independent auditors at any time during the
year if they determine that such a change would be in the best interests of the Company and its stockholders.

The affirmative vote of the holders of a majority of the shares present in person or represented by proxy and entitled to vote at the annual
meeting will be required to ratify the selection of Ernst & Young LLP. Abstentions will be counted toward the tabulation of votes cast on
proposals presented to the stockholders and will have the same effect as negative votes. Broker non-votes are counted towards a quorum, but are
not counted for any purpose in determining whether this matter has been approved.
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THE BOARD OF DIRECTORS RECOMMENDS
A VOTE IN FAVOR OF PROPOSAL 4

Audit Fees

During the last two fiscal years ended December 31, 2003 and 2002, respectively, the aggregate fees billed by Ernst & Young LLP for the
professional services rendered for the audit of the Company�s annual financial statements and for the reviews of the financial statements included
in the Company�s Form 10-Q were approximately $277,400 and $111,000, respectively.

During the fiscal year ended on December 31, 2002, the aggregate fees billed by Arthur Andersen LLP, the Company�s former principal
accounting firm, for the review of financial statements included in the Company�s Form 10-Q, were approximately $8,500.

Audit-Related Fees

�Audit-related� fees include assurance and related services reasonably related to the performance of the audit or review of the Company�s financial
statements, such as reports on internal control, review of SEC filings, merger and acquisition due diligence and related services. The aggregate
fees billed by Ernst & Young LLP for services related to the performance of their audit and review of financial statements that are not included
in �audit fees� above were approximately $40,500 and $119,350 for the fiscal years ended December 31, 2003 and 2002, respectively.

During the fiscal year ended on December 31, 2002, the aggregate fees billed by Arthur Andersen LLP for audit-related fees such as review of
SEC filings, merger and acquisition due diligence and related services were approximately $179,500.
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Tax Fees

Tax fees include tax-related services, such as tax return review, preparation and compliance, as well as strategic tax planning services, including
in connection with the Company�s international subsidiaries, and structuring of acquisitions. The aggregate fees billed by Ernst & Young LLP for
these services were approximately $286,354 and $17,700 for the fiscal years ended December 31, 2003 and 2002, respectively.

During the fiscal year ended on December 31, 2002, the aggregate fees billed by Arthur Andersen LLP for tax-related services were
approximately $17,195.

All Other Fees

During the last two fiscal years ended December 31, 2003 and 2003, respectively, there were no fees billed by Ernst & Young LLP for
professional services other than those described above.

Pre-Approval Policies And Procedures

The Audit Committee meets with the Company�s independent auditors to approve the annual scope of accounting services to be performed,
including all audit and non-audit services, and the related fee estimates. The Audit Committee also meets with the Company�s independent
auditors, on a quarterly basis, following completion of their quarterly reviews and annual audit and prior to the Company�s earnings
announcements, to review the results of their work. As appropriate, management and the Company�s independent auditors update the Audit
Committee with material changes to any service engagement and related fee estimates as compared to amounts previously approved.

Under its charter, the Audit Committee has the authority and responsibility to review and approve the retention of the Company�s outside auditors
to perform any proposed permissible non-audit services. The Audit Committee may delegate this authority to one or more Committee members,
but any approvals of non-audit services made pursuant to this delegated authority must be presented to the full Committee at its next meeting. To
date, the Audit Committee has not delegated its approval authority, and all audit and non-audit services provided by Ernst & Young LLP have
been pre-approved by the Audit Committee in advance.

Auditors� Independence

The Audit Committee has determined that the rendering of all the aforementioned services by Ernst & Young LLP were compatible with
maintaining the auditors� independence. During the fiscal year ended December 31, 2003, none of the total hours expended on the Company�s
financial audit by Ernst & Young LLP were provided by persons other than Ernst & Young LLP�s full-time permanent employees.

Change In Independent Auditors

On June 13, 2002, the Board of Directors approved the appointment of Ernst & Young LLP as the Company�s independent auditors to audit the
Company�s financial statements for the fiscal year ending December 31, 2002 in place of Arthur Andersen LLP. The decision to change
independent auditors was based upon the recommendation and approval of the Audit Committee of the Board of Directors.

In connection with the Company�s audits for the fiscal years ended December 31, 2000 and 2001, and in the subsequent period before Arthur
Andersen LLP�s dismissal on June 13, 2002, there were no disagreements with Arthur Andersen LLP on any matter of accounting principles or
practices, financial statement disclosure, or auditing scope or procedure, that would have caused Arthur Andersen LLP to report the
disagreement if it had not been resolved to the satisfaction of Arthur Andersen LLP. Arthur Andersen LLP�s reports on the financial statements
for the previous two years did not contain an adverse opinion or disclaimer of an opinion and were not qualified or modified as to uncertainty,
audit scope or
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accounting principles. Arthur Andersen LLP�s letter to the SEC stating its agreement with the statements in this paragraph is filed as an exhibit to
the Company�s Current Report on Form 8-K dated June 13, 2002.

During the fiscal years ended December 31, 2000 and 2001 and any subsequent interim period before the Company�s engagement of Ernst &
Young LLP, the Company did not consult with Ernst & Young LLP regarding the application of accounting principles to a specified transaction,
or the type of audit opinion that might be rendered on the Company�s financial statements.

SECURITY OWNERSHIP OF
CERTAIN BENEFICIAL OWNERS AND MANAGEMENT

The following table sets forth certain information regarding the ownership of the Company�s Common Stock as of March 1, 2004 by: (i) each
director and nominee for director; (ii) each of the executive officers named in the Summary Compensation Table; (iii) all executive officers and
directors of the Company as a group; and (iv) all those known by the Company to be beneficial owners of more than five percent of its Common
Stock.

Beneficial Ownership(1)

Name and Address of Beneficial Owner
Number of
Shares

Percent of
Total

Massachusetts Financial Services Company
500 Boylston Street
Boston, MA 02116 1,616,930 5.1 %
Joel A. Ronning(2) 2,359,553 7.2 %
Carter D. Hicks(3) 79,102 *
William J. Lansing(4) 123,533 *
Thomas F. Madison(5) 31,854 *
Perry W. Steiner(6) 17,084 *
J. Paul Thorin(7) 76,666 *
Frederic M. Seegal(8) 36,875 *
Gary V. Howorka(9) 2,678 *
Jay A. Kerutis(10) 277,875 *
All directors and executive officers as a group (9 persons)(11) 3,005,220 8.9 %

*  Less than one percent.

(1)  This table is based upon information supplied by officers, directors and principal stockholders and Schedules
13D and 13G filed with the Securities and Exchange Commission (the �SEC�). Unless otherwise indicated in the
footnotes to this table and subject to community property laws where applicable, the Company believes that each of
the stockholders named in this table has sole voting and investment power with respect to the shares indicated as
beneficially owned. Unless otherwise indicated, the principal address of each of the stockholders named in this table
is: c/o Digital River, Inc. 9625 West 76th Street, Suite 150, Eden Prairie, Minnesota 55344. Applicable percentages
are based on 31,689,657 shares outstanding on March 1, 2004, adjusted as required by rules promulgated by the SEC.

(2)  Includes 1,318,750 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(3)  Includes 73,805 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(4)  Includes 78,333 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(5)  Includes 28,022 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.
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(6)  Includes 17,084 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(7)  Includes 76,666 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(8)  Includes 36,875 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.

(9)  Includes 2,500 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.
Mr. Howorka resigned as an executive officer of the Company in September 2003.

(10)  Includes 274,375 shares issuable upon exercise of options exercisable within 60 days of March 1, 2004.
Mr. Kerutis resigned as an executive officer of the Company in September 2003.

(11)  See footnotes number 2 through 10 above. Includes 1,906,410 shares issuable upon exercise of options
exercisable within 60 days of March 1, 2004.

SECTION 16(A) BENEFICIAL OWNERSHIP REPORTING COMPLIANCE

Section 16(a) of the Exchange Act requires the Company�s directors and executive officers, and persons who own more than ten percent of a
registered class of the Company�s equity securities, to file with the SEC initial reports of ownership and reports of changes in ownership of
Common Stock and other equity securities of the Company. Officers, directors and greater than ten percent stockholders are required by SEC
regulation to furnish the Company with copies of all Section 16(a) forms they file.

To the Company�s knowledge, based solely on a review of the copies of such reports furnished to the Company and written representations that
no other reports were required, during the fiscal year ended December 31, 2003, all Section 16(a) filing requirements applicable to its officers,
directors and greater than ten percent beneficial owners were complied with; except that each of Messrs. Hicks, Howorka, Kerutis, Lansing,
Madison, Ronning, Seegal, Steiner and Thorin filed one late report, covering one transaction resulting from option grants made to them in
February 2003.

EQUITY COMPENSATION PLAN INFORMATION

The following table provides certain information with respect to all of the Company�s equity compensation plans in effect as of December 31,
2003.

Equity Compensation Plan Information

(A) (B) (C)

Plan Category

Number of securities to be
issued upon exercise of
outstanding options,
warrants and rights

Weighted-average
exercise price of
outstanding options,
warrants and rights

Number of securities
remaining available for
issuance under equity
compensation plans
(excluding securities
reflected in column (A))

Equity compensation plans approved by security
holders 2,064,462 (1) $ 8.50 2,975,540 (2)
Equity compensation plans not approved by security
holders(3) 4,627,882 (4) $ 11.93 1,174,403 (5)
Total 6,692,344 $ 10.88 4,149,943

(1)  Includes the following:

•  2,038,264 shares of the Company�s Common Stock to be issued upon exercise of outstanding stock options
granted under the 1998 Plan; and

•  26,198 shares of the Company�s Common Stock to be issued under the 2000 Employee Stock Purchase Plan.
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(2)  Includes the following:

•  2,212,892 shares of the Company�s Common Stock available for issuance under the 1998 Plan; and

•  762,648 shares of the Company�s Common Stock available for issuance under the 2000 Employee Stock Purchase
Plan.

(3)  The Company�s 1999 Plan, which was in effect as of December 31, 2003, was adopted by the Board in 1999
and provided for grants of non-statutory stock options to employees and consultants of the Company. Stockholder
approval of the 1999 Plan and its amendments had not been required prior to July 2003. In February 2001, the Board
amended the plan to allow the Board and the Compensation Committee to grant options under the plan to officers and
directors of the Company, not to exceed 40% of the shares reserved for issuance under such plan. An aggregate of
1,300,000 shares of Common Stock were initially reserved for issuance under the plan. The Board has amended the
1999 Plan from time to time to increase this share reserve. The number of shares of Common Stock reserved for
issuance as of December 31, 2003 was 8,450,000. In March 2004, the Board and the Compensation Committee
amended and restated the 1999 Plan to provide the flexibility of issuing incentive stock options, stock appreciation
rights, restricted stock units, stock purchase rights and stock bonuses, in addition to non-statutory stock options, under
the 1999 Plan. A detailed description of the terms of the 1999 Plan as amended and restated is set forth in Proposal 3.

(4)  Includes 4,627,882 shares of the Company�s Common Stock to be issued upon exercise of outstanding stock
options granted under the 1999 Plan.

(5)  Includes 1,174,403 shares of the Company�s Common Stock available for issuance under the 1999 Plan.

COMPENSATION OF DIRECTORS

In 2002, non-employee directors received cash compensation of $1,000 for each regular Board meeting they attended. In addition, each
non-employee director received an annual option grant to purchase 10,000 shares of the Company�s Common Stock, vesting on a quarterly basis
over a two-year period. Each chairman of the Audit, Compensation and Finance Committees received an additional option grant of 7,500, 5,000
and 5,000 shares, respectively, vesting quarterly over a one-year period beginning on the one year anniversary of the grant date.

In February 2003, the Board approved a modification to the compensation program for non-employee directors. Under this new program,
non-employee directors continue to receive cash compensation of $1,000 for each regular board meeting they attend, and an annual option to
purchase 10,000 shares of the Company�s Common Stock that vests quarterly over a three-year period. In addition, each non-employee director
receives a second option to purchase an additional 10,000 shares of the Company�s Common Stock, which becomes100% exercisable if and only
if the non-employee director continues to hold the shares underlying the first option for the full three-year vesting period.

In addition to the aforementioned option grants, which are made to all non-employee directors, the chairmen of the Audit, Compensation and
Finance Committees receive additional annual options to purchase 7,500, 5,000 and 5,000 shares, respectively, and each member of the Audit
Committee (other than the chairman) receives an annual option to purchase another 2,500 shares of Common Stock. All of these options vest
quarterly over a three year period beginning on the date of grant. No options have been granted in 2003 to the chairman of the recently formed
Nominating Committee.

The Board of Directors annually evaluates and considers whether to modify or maintain the compensation program of the non-employee
directors.
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Summary of Compensation

The following table shows for the fiscal years ended December 31, 2003, 2002 and 2001, compensation awarded or paid to, or earned by, the
Company�s Chief Executive Officer and its one other most highly compensated executive officer at December 31, 2003, and two former
executive officers who resigned as executive officers during fiscal year 2003 and who received compensation in excess of $100,000 in fiscal
year 2003 (the �Named Executive Officers�). At December 31, 2003, the Company did not have any other executive officers.

SUMMARY COMPENSATION TABLE

Annual Compensation

Long Term
Compensation
Awards

        You should read this prospectus and any
prospectus supplement together with any
additional information you may need to make
your investment decision. You should also read
and carefully consider the information in the
documents we have referred you to in "Where
You Can Find More Information" below.
Information incorporated by reference after the
date of this prospectus is considered a part of this
prospectus and may add, update or change
information contained in this prospectus. Any
information in such subsequent filings that is
inconsistent with this prospectus will supersede
the information in this prospectus or any earlier
prospectus supplement.

 WHERE YOU CAN FIND MORE
INFORMATION

        We file annual, quarterly and current reports,
proxy statements and other information with the
SEC. You may read and copy any materials we file
with the SEC at its public reference room at
100 F Street, N.E., Washington, D.C. 20549. You
may also obtain copies of this information by mail
from the public reference room of the SEC, 100 F
Street, N.E., Washington, D.C. 20549, at prescribed
rates. Please call the SEC at 1-800-SEC-0330 for
further information on the operation of the public
reference facilities. Our SEC filings are also
available to the public from commercial document
retrieval services and at the web site maintained by
the SEC at http://www.sec.gov. You may inspect
information that we file with The New York Stock
Exchange, as well as our SEC filings, at the offices
of The New York Stock Exchange at 20 Broad
Street, New York, New York 10005.

        The SEC allows us to "incorporate by reference"
certain information we file with the SEC, which
means that we can disclose important information to
you by referring to the other information we have
filed with the SEC. We incorporate by reference the
following documents we filed with the SEC pursuant
to Section 13 of the Securities Exchange Act of 1934,
as amended (other than any portions of any such
documents that are not deemed "filed" under the
Securities Exchange Act of 1934 in accordance with
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the Securities Exchange Act of 1934 and applicable
SEC rules):

�
our Current Reports on Form 8-K
filed on March 2, 2009, May, 4,
2009 (relating to the revision to
our historical financial
statements), May 8, 2009, June 3,
2009 and August 10, 2009;

�
our Quarterly Reports on
Form 10-Q for the quarters ended
March 31 and June 30, 2009;

�
our Annual Report on Form 10-K
for the fiscal year ended
December 31, 2008;

�
the description of our common
stock contained in our
registration statement on
Form 10 dated May 7, 1985 (File
No. 1-08895), including the
amendments dated May 20, 1985
and May 23, 1985, and any other
amendment or report filed for the
purpose of updating such
description, including the
description of amendments to our
charter contained in our
Quarterly Reports on Form 10-Q
for the quarters ended June 30,
2001, June 30, 2004 and
September 30, 2007;

�
the description of our 7.25%
Series E Cumulative Redeemable
Preferred Stock as set forth in our
registration statement filed under
the Securities Exchange Act of
1934 on Form 8-A on
September 12, 2003, including
any amendment or report for the
purpose of updating such
description; and

�
the description of our 7.1%
Series F Cumulative Redeemable
Preferred Stock as set forth in our
registration statement filed under
the Securities Exchange Act of
1934 on Form 8-A on
December 2, 2003, including any
amendment or report for the
purpose of updating such
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        We are also incorporating by reference
additional documents that we may file with the SEC
under Sections 13(a), 13(c), 14 or 15(d) of the
Securities Exchange Act of 1934 after the date of this
prospectus and prior to the termination of the
offering of the securities described in this prospectus
(other than any portions of any such documents that
are not deemed "filed" under the Securities Exchange
Act of 1934 in accordance with the Securities
Exchange Act of 1934 and applicable SEC rules).
These documents include periodic reports, such as
Annual Reports on Form 10-K, Quarterly Reports on
Form 10-Q and Current Reports on Form 8-K, as
well as Proxy Statements. Any statement contained
in a document incorporated or deemed to be
incorporated by reference herein shall be deemed to
be modified or superseded for purposes of this
prospectus to the extent that a statement contained
herein or in any other subsequently filed document
which also is or is deemed to be incorporated by
reference herein modifies or supersedes such
statement. Any such statement so modified or
superseded shall not be deemed, except as so
modified or superseded, to constitute a part of this
prospectus.

        Documents incorporated by reference are
available from us without charge, excluding all
exhibits unless we have specifically incorporated by
reference the exhibit in this prospectus. You may
obtain documents incorporated by reference in this
prospectus by requesting them in writing or by
telephone from:

Legal Department
HCP, Inc.

3760 Kilroy Airport Way, Suite 300
Long Beach, California 90806

(562) 733-5100
legaldept@hcpi.com
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 RISK FACTORS

        We have included discussions of cautionary
factors describing risks relating to our business and
an investment in our securities in our Annual Report
on Form 10-K for the year ended December 31,
2008, which is incorporated by reference into this
prospectus. See "Where You Can Find More
Information" for an explanation of how to get a copy
of this report. Additional risks related to our
securities may also be described in a prospectus
supplement. Before purchasing our securities, you
should carefully consider the risk factors we describe
in any prospectus supplement or in any report
incorporated by reference into this prospectus or such
prospectus supplement, including our Annual Report
on Form 10-K for the year ended December 31,
2008. Although we discuss key risks in those risk
factor descriptions, additional risks not currently
known to us or that we currently deem immaterial
also may impair our business. Our subsequent filings
with the SEC may contain amended and updated
discussions of significant risks. We cannot predict
future risks or estimate the extent to which they may
affect our financial performance.

 CAUTIONARY LANGUAGE REGARDING
FORWARD-LOOKING STATEMENTS

        Statements in this prospectus and the
information incorporated by reference in this
prospectus or any prospectus supplement within the
meaning of the Private Securities Litigation Reform
Act of 1995 that are not historical factual statements
are "forward-looking statements." We intend to have
our forward-looking statements covered by the safe
harbor provisions of the Private Securities Litigation
Reform Act of 1995 and include this statement for
purposes of complying with those provisions.
Forward-looking statements include, among other
things, statements regarding our and our officers'
intent, belief or expectations as identified by the use
of words such as "may," "will," "project," "expect,"
"believe," "intend," "anticipate," "seek," "forecast,"
"plan," "estimate," "could," "would," "should" and
other comparable and derivative terms or the
negatives thereof. In addition, we, through our
officers, from time to time, make forward-looking
oral and written public statements concerning our
expected future operations, strategies, securities
offerings, growth and investment opportunities,
dispositions, capital structure changes, budgets and
other developments. Readers are cautioned that,
while forward-looking statements reflect our good
faith belief and reasonable assumptions based upon
current information, we can give no assurance that
our expectations or forecasts will be attained.
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Therefore, readers should be mindful that
forward-looking statements are not guarantees of
future performance and that they are subject to
known and unknown risks and uncertainties that are
difficult to predict. As more fully set forth under
"Part I, Item 1A. Risk Factors" in our Annual Report
on Form 10-K for the year ended December 31,
2008, factors that may cause our actual results to
differ materially from the expectations contained in
the forward-looking statements include:

(a)
Changes in national and local
economic conditions, including a
prolonged recession;

(b)
Continued volatility in the capital
markets, including changes in
interest rates and the availability
and cost of capital;

(c)
The ability of the Company to
manage its indebtedness level
and changes in the terms of such
indebtedness;

(d)
Changes in federal, state or local
laws and regulations, including
those affecting the healthcare
industry that affect our costs of
compliance or increase the costs,
or otherwise affect the operations
of our operators, tenants and
borrowers;

(e)
The potential impact of existing
and future litigation matters,
including related developments;

(f)
Competition for tenants and
borrowers, including with respect
to new leases and mortgages and
the renewal or rollover of
existing leases;
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(g)
The ability of the Company to
reposition its properties on the
same or better terms if existing
leases are not renewed or the
Company exercises its right to
replace an existing operator or
tenant upon default;

(h)
Availability of suitable properties
to acquire at favorable prices and
the competition for the
acquisition and financing of
those properties;

(i)
The ability of our operators,
tenants and borrowers to conduct
their respective businesses in a
manner sufficient to maintain or
increase their revenues and to
generate sufficient income to
make rent and loan payments to
us;

(j)
The financial weakness of some
operators and tenants, including
potential bankruptcies and
downturns in their businesses,
which results in uncertainties
regarding our ability to continue
to realize the full benefit of such
operators' and/or tenants' leases;

(k)
The risk that we will not be able
to sell or lease properties that are
currently vacant, at all or at
competitive rates;

(l)
The financial, legal and
regulatory difficulties of
significant operators of our
properties, including Sunrise
Senior Living, Inc.;

(m)
The risk that we may not be able
to integrate acquired businesses
successfully or achieve the
operating efficiencies and other
benefits of acquisitions within
expected time-frames or at all, or
within expected cost projections;

(n)
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The ability to obtain financing
necessary to consummate
acquisitions or on favorable
terms; and

(o)
Changes in the reimbursement
available to our tenants and
borrowers by governmental or
private payors, including changes
in Medicare and Medicaid
payment levels and the
availability and cost of third
party insurance coverage.

        Except as required by law, we undertake no, and
hereby disclaim any, obligation to update any
forward-looking statements, whether as a result of
new information, changed circumstances or
otherwise.

 THE COMPANY

        We invest primarily in real estate serving the
healthcare industry in the United States. We are a
Maryland corporation and were organized to qualify
as a REIT in 1985. We are headquartered in Long
Beach, California, with offices in Chicago, Illinois;
Nashville, Tennessee; and San Francisco, California.
We acquire, develop, lease, manage and dispose of
healthcare real estate and provide financing to
healthcare providers. Our portfolio is comprised of
investments in the following five healthcare
segments: (i) senior housing, (ii) life science,
(iii) medical office, (iv) hospital, and (v) skilled
nursing. We make investments within our five
healthcare segments using the following five
investment products: (i) properties under lease,
(ii) investment management, (iii) developments,
(iv) mezzanine loans, and (v) non-managing
member LLC's.

        Our executive offices are located at 3760 Kilroy
Airport Way, Suite 300, Long Beach, California
90806, and our telephone number is (562) 733-5100.

 RATIO OF EARNINGS TO FIXED CHARGES
AND PREFERRED STOCK DIVIDENDS

        The following table sets forth our ratios of
earnings to fixed charges and our ratios of earnings
to combined fixed charges and preferred stock
dividends for the periods indicated. In computing the
ratios of earnings to fixed charges, earnings have
been based on consolidated income from continuing
operations before fixed charges (exclusive of
capitalized interest). Fixed charges consist of interest
on
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debt, including amounts capitalized, an estimate of
interest in rental expense, and interest expense
related to the guaranteed debt of the partnerships and
limited liability companies in which we hold an
interest. In computing the ratios of earnings to
combined fixed charges and preferred stock
dividends, preferred stock dividends consist of
dividends on our 7.25% Series E Cumulative
Redeemable Preferred Stock and 7.10% Series F
Cumulative Redeemable Preferred Stock.

For
the
Six

Months
Ended

Year Ended December 31, June 30,
20092004 2005 2006 2007 2008

Ratio of
Earnings to
Fixed
Charges 1.53 1.41 1.13 1.28 1.51 1.63

Ratio of
Earnings to
Combined
Fixed
Charges and
Preferred
Stock
Dividends 1.24 1.18 1.03 1.22 1.43 1.53

 USE OF PROCEEDS

        Unless otherwise specified in the applicable
prospectus supplement for any offering of securities,
the net proceeds, after estimated expenses, we
receive from the sale of these securities will be used
for general corporate purposes, which may include:

�
funding investments in, or
extensions of credit to, our
subsidiaries;

�
funding investments in
non-affiliates;

�
reducing, repaying or refinancing
debt;

�
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repurchasing or redeeming
outstanding securities;

�
financing possible acquisitions;
and

�
working capital.

        Pending such use, we may temporarily invest
net proceeds. We will disclose in the prospectus
supplement relating to an offering of securities any
intention to use the net proceeds from such offering
in connection with an acquisition or to reduce or
refinance outstanding debt.

 DESCRIPTION OF CAPITAL STOCK WE
MAY OFFER

Please note that in this section entitled
"Description of Capital Stock We May Offer,"
references to "holders" mean those who own shares
of common stock or preferred stock, registered in
their own names, on the books that the registrar or
we maintain for this purpose, and not those who own
beneficial interests in shares registered in street
name or in shares issued in book-entry form through
one or more depositaries. Owners of beneficial
interests in shares of common stock should also read
the section entitled "Legal Ownership and
Book-Entry Issuance."

The following description summarizes the
material provisions of the common stock and
preferred stock we may offer. This description is not
complete and is subject to, and is qualified in its
entirety by reference to our charter and our bylaws
and applicable provisions of the Maryland General
Corporation Law, or the MGCL. The specific terms
of any series of preferred stock will be described in
the applicable prospectus supplement. Any series of
preferred stock we issue will be governed by our
charter and by the articles supplementary related to
that series. We will file the articles supplementary
with the SEC and incorporate it by reference as an
exhibit to our registration statement at or before the
time we issue any preferred stock of that series of
authorized preferred stock.
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        Our authorized capital stock consists of
750,000,000 shares of common stock, par value
$1.00 per share, and 50,000,000 shares of preferred
stock, par value $1.00 per share. The following
description does not contain all the information that
might be important to you.

Common Stock

        As of September 1, 2009, there were
293,137,745 shares of common stock outstanding.
All shares of common stock participate equally in
dividends payable to holders of common stock,
when, as and if authorized by our board and declared
by us, and in net assets available for distribution to
holders of common stock on liquidation, dissolution,
or winding up. Each outstanding share of common
stock entitles the holder to one vote on all matters
submitted to a vote of our stockholders. Holders of
common stock do not have cumulative voting rights
in the election of directors.

        All issued and outstanding shares of common
stock are, and the common stock offered by this
prospectus will be upon issuance, validly issued,
fully paid and nonassessable. Holders of common
stock do not have preference, conversion, exchange
or preemptive rights. The common stock is listed on
The New York Stock Exchange (NYSE Symbol:
HCP).

        The Transfer Agent and Registrar for our
common stock is Wells Fargo Shareowner Services.

Preferred Stock

        Under our charter, our board is authorized
without further stockholder action to establish and
issue, from time to time, up to 50,000,000 shares of
our preferred stock, in one or more series, with such
designations, preferences, powers and relative
participating, optional or other special rights, and the
qualifications, limitations or restrictions thereon,
including, but not limited to, dividend rights,
dividend rate or rates, conversion rights, voting
rights, rights and terms of redemption (including
sinking fund provisions), the redemption price or
prices, and the liquidation preferences as shall be
stated in the resolution providing for the issue of a
series of such stock, adopted, at any time or from
time to time, by our board. As of September 1, 2009,
we had outstanding 4,000,000 shares of 7.25%
Series E Cumulative Redeemable Preferred Stock, or
Series E Preferred Stock, with a liquidation
preference of $100,000,000 and 7,820,000 shares of
7.10% Series F Cumulative Redeemable Preferred
Stock, or Series F Preferred Stock, with a liquidation
preference of $195,500,000.
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        The following description of the terms of the
preferred stock sets forth certain general terms and
provisions of the preferred stock to which any
prospectus supplement may relate. The preferred
stock shall have the dividend, liquidation, redemption
and voting rights set forth below unless otherwise
provided in a prospectus supplement relating to a
particular series of the preferred stock. The terms of
any particular series of preferred stock will be
described in the prospectus supplement relating to
that particular series of preferred stock, including:

�
the number of shares constituting
the series and the distinctive
designation thereof;

�
the voting rights, if any, of the
series;

�
the rate of dividends payable on
the series, the time or times when
dividends will be payable, the
preference to, or any relation to,
the payment of dividends to any
other class or series of stock and
whether the dividends will be
cumulative or non-cumulative;

�
whether there shall be a sinking
or similar fund for the purchase
of shares of the series and, if so,
the terms and provisions that
shall govern the fund;

�
the rights of the holders of shares
of the series upon our liquidation,
dissolution or winding up;

�
the rights, if any, of holders of
shares of the series to convert
their shares into or to exchange
the shares for, shares of any other
class or classes or any other
series of the same or of any

7

Edgar Filing: DIGITAL RIVER INC /DE - Form DEF 14A

49



Table of Contents

other class or classes of stock of
the corporation or any other
securities, the price or prices or
rate or rates of exchange, with
such adjustments as shall be
provided, at which the shares
shall be convertible or
exchangeable, whether such
rights of conversion or exchange
shall be exercisable at the option
of the holder of the shares or
upon the happening of a
specified event and any other
terms or conditions of such
conversion or exchange; and

�
any other preferences, powers
and relative participating,
optional or other special rights
and qualifications, limitations or
restrictions of shares of the
series.

        The preferred stock will, when issued, be fully
paid and nonassessable and will have no preemptive
rights. Unless otherwise stated in a prospectus
supplement relating to a particular series of preferred
stock, each series of preferred stock will rank on a
parity as to dividends and distributions of assets with
each other series of preferred stock. The rights of the
holders of each series of preferred stock will be
subordinate to those of our general creditors.

Dividend Rights of Preferred Stock

        Holders of shares of preferred stock of each
series will be entitled to receive, when, as and if
declared by our board of directors, out of funds
legally available therefor, cash dividends on the dates
and at rates as will be set forth in, or as are
determined by the method described in, the
prospectus supplement relating to the series of
preferred stock. The rate may be fixed or variable or
both. Each dividend will be payable to the holders of
record as they appear on our stock books on the
record dates fixed by our board of directors, as
specified in the prospectus supplement relating to the
series of preferred stock.

        Dividends may be cumulative or noncumulative,
as provided in the prospectus supplement relating to
the series of preferred stock. If our board of directors
fails to declare a dividend payable on a dividend
payment date on any series of preferred stock for
which dividends are noncumulative, then the holders
of the series of preferred stock will have no right to
receive a dividend in respect of the dividend period
ending on the dividend payment date, and we will
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have no obligation to pay the dividend accrued for
such period, whether or not dividends on the series
are declared payable on any future dividend payment
dates. Dividends on the shares of each series of
preferred stock for which dividends are cumulative
will accrue from the date on which we initially issue
shares of the series.

        So long as the shares of any series of preferred
stock are outstanding, except as otherwise provided
in the prospectus supplement relating to such series,
we may not declare any dividends on our common
stock or any other stock ranking as to dividends or
distributions of assets junior to the series of preferred
stock or make any payment on account of, or set
apart money for, the purchase, redemption or other
retirement of, or for a sinking or other analogous
fund for, any shares of junior stock or make any
distribution in respect thereof, whether in cash or
property or in obligations or stock, other than junior
stock which is neither convertible into, nor
exchangeable or exercisable for, any securities other
than junior stock:

�
unless, if the preferred stock is
cumulative, full dividends for
prior dividend periods shall have
been paid or declared and set
apart for payment on all
outstanding shares of preferred
stock of the series and all other
series of our preferred stock
(other than junior stock); and

�
unless we are not in default or in
arrears with respect to the
mandatory or optional
redemption or mandatory
repurchase or other mandatory
retirement of, or with respect to
any sinking or other analogous
fund for, any shares of preferred
stock of the series or any shares
of any other series of our
preferred stock (other than junior
stock).

8
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Liquidation Preference

        In the event of any liquidation, dissolution or
winding up of us, voluntary or involuntary, the
holders of each series of the preferred stock will be
entitled to receive out of our assets legally available
for distribution to stockholders, before any
distribution of assets or payment is made to the
holders of common stock or any other shares of our
stock ranking junior as to such distribution or
payment to such series of preferred stock, the amount
set forth in the prospectus supplement relating to
such series of preferred stock. If, upon any voluntary
or involuntary liquidation, dissolution or winding up
of us, the amounts payable with respect to the
preferred stock of any series and any other shares of
preferred stock (including any other series of the
preferred stock) ranking as to any such distribution
on a parity with such series of preferred stock are not
paid in full, the holders of the preferred stock of such
series and of such other shares of preferred stock will
share ratably in any such distribution of our assets in
proportion to the full respective preferential amounts
to which they are entitled. After payment to the
holders of the preferred stock of each series of the
full preferential amounts of the liquidating
distribution to which they are entitled, the holders of
each such series of preferred stock will be entitled to
no further participation in any distribution of our
assets.

        If such payment shall have been made in full to
all holders of shares of preferred stock, our remaining
assets will be distributed among the holders of any
other classes of stock ranking junior to the preferred
stock upon liquidation, dissolution or winding up,
according to their respective rights and preferences
and in each case according to their respective number
of shares. For such purposes, our consolidation or
merger with or into any other corporation, or the sale,
lease or conveyance of all or substantially all of our
property or business, shall not be deemed to
constitute a liquidation, dissolution or winding up of
us.

        In determining whether a distribution (other
than upon voluntary or involuntary liquidation) by
dividend, redemption or other acquisition of shares of
our stock or otherwise is permitted under the MGCL,
no effect shall be given to amounts that would be
needed, if we would be dissolved at the time of the
distribution, to satisfy the preferential rights upon
dissolution of holders of shares of our stock whose
preferential rights upon dissolution are superior to
those receiving the distribution.

Redemption
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        A series of preferred stock may be redeemable,
in whole or from time to time in part, at our option,
and may be subject to mandatory redemption
pursuant to a sinking fund or otherwise, in each case
upon terms, at the times and at the redemption prices
set forth in the prospectus supplement relating to
such series. Shares of the preferred stock redeemed
by us will be restored to the status of authorized but
unissued shares of preferred stock.

        In the event that fewer than all of the
outstanding shares of a series of the preferred stock
are to be redeemed, whether by mandatory or
optional redemption, the number of shares to be
redeemed will be determined by lot or pro rata
(subject to rounding to avoid fractional shares) as
may be determined by us or by any other method as
may be determined by us in our sole discretion to be
equitable. From and after the redemption date (unless
default shall be made by us in providing for the
payment of the redemption price plus accumulated
and unpaid dividends, if any), dividends shall cease
to accumulate on the shares of the preferred stock
called for redemption and all rights of the holders
thereof (except the right to receive the redemption
price plus accumulated and unpaid dividends, if any)
shall cease.

        So long as any dividends on shares of any series
of preferred stock or any other series of preferred
stock ranking on a parity as to dividends and
distributions of assets with such series of preferred
stock are in arrears, no shares of any such series of
the preferred stock or such other series of preferred
stock will be redeemed (whether by mandatory or
optional redemption) unless all such shares are
simultaneously redeemed, and we will not purchase
or otherwise acquire any such shares. However, the
foregoing will not prevent the purchase or acquisition
of such shares of preferred stock of such series

9
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or of shares of such other series of preferred stock in
order to ensure that we continue to meet the
requirements for qualification as a REIT for federal
and state income tax purposes or pursuant to a
purchase or exchange offer made on the same terms
to holders of all outstanding shares of preferred stock
of such series and, unless the full cumulative
dividends on all outstanding shares of any
cumulative preferred stock of such series and any
other stock ranking on a parity with such series as to
dividends and upon liquidation shall have been paid
or contemporaneously are declared and paid for all
past dividend periods, we will not purchase or
otherwise acquire directly or indirectly any shares of
preferred stock of such series (except by conversion
into or exchange for our stock) ranking junior to the
preferred stock of such series as to dividends and
upon liquidation.

        Notice of redemption will be mailed at least
30 days but not more than 60 days before the
redemption date to each holder of record of shares of
preferred stock to be redeemed at the address shown
on our stock transfer books. After the redemption
date, dividends will cease to accrue on the shares of
preferred stock called for redemption and all rights of
the holders of such shares will terminate, except the
right to receive the redemption price without interest
plus accumulated and unpaid dividends, if any.

Conversion Rights

        The terms, if any, on which shares of preferred
stock of any series may be exchanged for or
converted (mandatorily or otherwise) into shares of
common stock or another series of preferred stock
will be set forth in the prospectus supplement relating
thereto.

Voting Rights

        Except as indicated below or in a prospectus
supplement relating to a particular series of preferred
stock, the holders of the preferred stock will not be
entitled to vote for any purpose.

        So long as any shares of preferred stock remain
outstanding, we will not, without the consent or the
affirmative vote of the holders of two-thirds of the
shares of each series of preferred stock outstanding at
the time given in person or by proxy, either in
writing or at a meeting (such series voting separately
as a class):

�
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authorize, create or issue, or
increase the authorized or issued
amount of, any series of stock
ranking prior to such series of
preferred stock with respect to
payment of dividends, or the
distribution of assets on
liquidation, dissolution or
winding up or reclassifying any
of our authorized stock into any
such shares, or create, authorize
or issue any obligation or
security convertible into or
evidencing the right to purchase
any such shares; or

�
repeal, amend or otherwise
change any of the provisions of
our charter applicable to the
preferred stock of such series in
any manner which materially and
adversely affects the powers,
preferences, voting power or
other rights or privileges of such
series of preferred stock or the
holders thereof; provided,
however, that any increase in the
amount of the authorized
preferred stock or the creation or
issuance of other series of
preferred stock, or any increase
in the amount of authorized
shares of such series or of any
other series of preferred stock, in
each case ranking on a parity
with or junior to the preferred
stock of such series, shall not be
deemed to materially and
adversely affect such rights,
preferences, privileges or voting
powers.

        The foregoing voting provisions will not apply
if, at or prior to the time when the act with respect to
which such vote would otherwise be required shall be
effected, all outstanding shares of the preferred stock
shall have been redeemed or called for redemption
and sufficient funds shall have been deposited in trust
to effect such redemption.

10
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Series E Preferred Stock

Voting Rights

        Holders of Series E Preferred Stock generally
do not have any voting rights, except in limited
circumstances.

        If dividends on any shares of Series E Preferred
Stock are in arrears for six or more quarterly periods,
whether or not consecutive, the holders of Series E
Preferred Stock (voting separately as a class with all
other classes or series of preferred stock upon which
like voting rights have been conferred and are
exercisable) are entitled to vote for the election of a
total of two additional directors of HCP at a special
meeting called by the holders of record of at least
25% of the Series E Preferred Stock or the holders of
any other class or series of preferred stock so in
arrears or at the next annual meeting of stockholders.
These voting rights continue at each subsequent
annual meeting until all dividends accumulated on
such shares of Series E Preferred Stock for the past
dividend periods and the dividend for the then
current dividend period shall have been fully paid or
declared and set aside for payment. In such case, our
entire board is increased by two directors.

        So long as any shares of Series E Preferred
Stock remain outstanding, we shall not, without the
consent or the affirmative vote of the holders of at
least two-thirds of the shares of Series E Preferred
Stock outstanding at the time, given in person or by
proxy, either in writing or at a meeting, with the
Series E Preferred Stock voting separately as a class:

�
authorize, create or issue, or
increase the authorized or issued
amount of, any class or series of
stock ranking prior to the
Series E Preferred Stock with
respect to the payment of
dividends, or the distribution of
assets on liquidation, dissolution
or winding up;

�
reclassify any of our authorized
stock into any such shares, or
authorize, create or issue any
obligation or security convertible
into or evidencing the right to
purchase any class or series of
stock ranking prior to the
Series E Preferred Stock with
respect to the payment of
dividends, or the distribution of
assets on liquidation, dissolution
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�
repeal, amend or otherwise
change any of the provisions
applicable to the Series E
Preferred Stock in any manner
which materially and adversely
affects the powers, preferences,
voting power or other rights or
privileges of the Series E
Preferred Stock. However, an
increase in the amount of
authorized preferred stock, the
creation or issuance of other
classes or series of preferred
stock or any increase in the
amount of authorized shares of
Series E Preferred Stock or of
any other class or series of
preferred stock, in each case
ranking on a parity with or junior
to the Series E Preferred Stock,
will not be deemed to materially
and adversely affect such rights,
preferences, privileges or voting
powers.

        The consent of the holders of Series E Preferred
Stock is not required for the taking of any corporate
action, including any merger or consolidation
involving us or a sale of all or substantially all of our
assets, regardless of the effect that such merger,
consolidation or sale may have upon the rights,
preferences or voting power of the holders of the
Series E Preferred Stock, except as expressly set
forth in the provisions of our charter.

Rank

        With respect to dividend rights and rights upon
liquidation, dissolution or winding up of HCP, the
Series E Preferred Stock ranks:

�
senior to the common stock, and
to all equity securities issued by
us ranking junior to the Series E
Preferred Stock with respect to
dividend rights or rights upon
liquidation, dissolution or
winding up of HCP;

11
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�
on a parity with all equity
securities issued by us the terms
of which specifically provide that
such equity securities rank on a
parity with the Series E Preferred
Stock with respect to dividend
rights or rights upon liquidation,
dissolution or winding up of
HCP; and

�
junior to all equity securities
issued by us the terms of which
specifically provide that such
equity securities rank senior to
the Series E Preferred Stock with
respect to dividend rights or
rights upon liquidation,
dissolution or winding up of
HCP.

        The term "equity securities" does not include
convertible debt securities, which rank senior to the
Series E Preferred Stock prior to conversion.

Dividends

        Holders of shares of the Series E Preferred
Stock are entitled to receive, when, as, and if
declared by our board out of funds legally available
for the payment of dividends, cumulative preferential
annual cash dividends at the rate of 7.25% of the
liquidation preference (equivalent to $1.8125 per
annum per share).

        Dividends on the Series E Preferred Stock are
cumulative from the date of original issue and
payable quarterly in arrears on or about the last day
of each March, June, September and December or, if
not a business day, the next succeeding business day.

        No dividends may be declared by our board or
paid or set apart for payment on the Series E
Preferred Stock if the terms of any of our
agreements, including any agreement relating to its
indebtedness, prohibits such a declaration, payment
or setting apart for payment or provides that such
declaration, payment or setting apart for payment
would constitute a breach of or default under such an
agreement. Likewise, no dividends may be declared
by our board or paid or set apart for payment if such
declaration or payment is restricted or prohibited by
law.

        Dividends on the Series E Preferred Stock
accrue, however, whether or not we have earnings,
whether or not there are funds legally available for

Edgar Filing: DIGITAL RIVER INC /DE - Form DEF 14A

58



the payment of such dividends and whether or not
such dividends are declared. Accrued but unpaid
dividends on the Series E Preferred Stock do not bear
interest and holders of the Series E Preferred Stock
are not entitled to any dividends in excess of full
cumulative dividends described above. Any dividend
payment made on the Series E Preferred Stock is first
credited against the earliest accrued but unpaid
dividend due that remains payable.

        No full dividends may be declared or paid or set
apart for payment on any class or series of preferred
stock ranking, as to dividends, on a parity with or
junior to the Series E Preferred Stock, other than a
dividend in shares of any class of stock ranking
junior to the Series E Preferred Stock as to dividends
and upon liquidation, for any period unless full
cumulative dividends have been or
contemporaneously are declared and paid or declared
and set apart for such payment on the Series E
Preferred Stock for all past dividend periods and the
then current dividend period. When dividends are not
paid in full, or full payment is not so set apart, upon
the Series E Preferred Stock and the shares of any
other class or series of preferred stock ranking on a
parity as to dividends with the Series E Preferred
Stock, all dividends declared upon the Series E
Preferred Stock and any other class or series of
preferred stock ranking on a parity as to dividends
with the Series E Preferred Stock are declared pro
rata so that the amount of dividends declared per
share of Series E Preferred Stock and such other class
or series of preferred stock shall in all cases bear to
each other the same ratio that accrued dividends per
share on the Series E Preferred Stock and such other
class or series of preferred stock, which cannot
include any accrual in respect of unpaid dividends for
prior dividend periods if such preferred stock does
not have a cumulative dividend, bear to each other.

        Except as provided in the preceding paragraph,
unless full cumulative dividends on the Series E
Preferred Stock have been or contemporaneously are
declared and paid or declared and set apart for
payment for all past dividend periods and the then
current dividend period, then, other than the
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payment of dividends in shares of common stock or
other shares of capital stock ranking junior to the
Series E Preferred Stock as to dividends and upon
liquidation:

�
no dividends may be declared or
paid or set aside for payment
upon the common stock, or any
other of our capital stock ranking
junior to or on a parity with the
Series E Preferred Stock as to
dividends or upon liquidation;

�
no other distribution may be
declared or made upon the
common stock, or any other of
our capital stock ranking junior
to or on a parity with the Series E
Preferred Stock as to dividends
or upon liquidation; and

�
no shares of common stock, or
any other shares of our capital
stock ranking junior to or on a
parity with the Series E Preferred
Stock as to dividends or upon
liquidation may be redeemed,
purchased or otherwise acquired
for any consideration by us,
except by conversion into or
exchange for other of our capital
stock ranking junior to the
Series E Preferred Stock as to
dividends and upon liquidation or
for the purpose of preserving our
qualification as a real estate
investment trust.

Liquidation Preferences

        Upon any liquidation, dissolution or winding up
of the affairs of HCP, the holders of Series E
Preferred Stock are entitled to be paid out of our
assets legally available for distribution to our
stockholders a liquidation preference of $25 per
share, plus an amount equal to any accrued and
unpaid dividends to the date of payment, before any
distribution of assets is made to holders of common
stock or any other class or series of our capital stock
that ranks junior to the Series E Preferred Stock as to
liquidation rights.
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        In determining whether a distribution (other
than upon voluntary or involuntary liquidation) by
dividend, redemption or other acquisition of shares of
our stock or otherwise is permitted under the MGCL,
no effect is given to amounts that would be needed if
we would be dissolved at the time of the distribution,
to satisfy the preferential rights upon distribution of
holders of shares of our stock whose preferential
rights upon distribution are superior to those
receiving the distribution.

Maturity; Redemption

        The Series E Preferred Stock has no stated
maturity, is not subject to any sinking fund or
mandatory redemption. We are entitled to purchase
shares of the Series E Preferred Stock in order to
preserve our status as a real estate investment trust
for federal or state income tax purposes at any time.
We may, at our option, redeem the Series E Preferred
Stock at $25 per share ($100,000,000 in the
aggregate), plus accrued and unpaid dividends.

Transfer and Ownership Restrictions

        See "�Transfer and Ownership Restrictions
Relating to our Preferred Stock."

Series F Preferred Stock

Voting Rights

        Holders of the Series F Preferred Stock
generally do not have any voting rights, except in
limited circumstances.

        If dividends on any shares of Series F Preferred
Stock are in arrears for six or more quarterly periods,
whether or not consecutive, the holders of Series F
Preferred Stock (voting separately as a class with all
other classes or series of preferred stock upon which
like voting rights have been conferred and are
exercisable, including the Series E Preferred Stock)
are entitled to vote for the
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election of a total of two additional directors of HCP
at a special meeting called by the holders of record of
at least 25% of the Series F Preferred Stock or the
holders of any other class or series of preferred stock
so in arrears or at the next annual meeting of
stockholders. These voting rights continue at each
subsequent annual meeting until all dividends
accumulated on such shares of Series F Preferred
Stock for the past dividend periods and the dividend
for the then current dividend period shall have been
fully paid or declared and set aside for payment. In
such case, our entire board is increased by two
directors.

        So long as any shares of Series F Preferred
Stock remain outstanding, we shall not, without the
consent or the affirmative vote of the holders of at
least two-thirds of the shares of Series F Preferred
Stock outstanding at the time, given in person or by
proxy, either in writing or at a meeting, with the
Series F Preferred Stock voting separately as a class:

�
authorize, create or issue, or
increase the authorized or issued
amount of, any class or series of
stock ranking prior to the
Series F Preferred Stock with
respect to the payment of
dividends, or the distribution of
assets on liquidation, dissolution
or winding up;

�
reclassify any of our authorized
stock into any such shares, or
authorize, create or issue any
obligation or security convertible
into or evidencing the right to
purchase any class or series of
stock ranking prior to the
Series F Preferred Stock with
respect to the payment of
dividends, or the distribution of
assets on liquidation, dissolution
or winding up; or

�
repeal, amend or otherwise
change any of the provisions
applicable to the Series F
Preferred Stock in any manner
which materially and adversely
affects the powers, preferences,
voting power or other rights or
privileges of the Series F
Preferred Stock. However, an
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increase in the amount of
authorized preferred stock, the
creation or issuance of other
classes or series of preferred
stock or any increase in the
amount of authorized shares of
Series F Preferred Stock or of
any other class or series of
preferred stock, in each case
ranking on a parity with or junior
to the Series F Preferred Stock,
will not be deemed to materially
and adversely affect such rights,
preferences, privileges or voting
powers.

        The consent of the holders of Series F Preferred
Stock is not required for the taking of any corporate
action, including any merger or consolidation
involving us or a sale of all or substantially all of our
assets, regardless of the effect that such merger,
consolidation or sale may have upon the rights,
preferences or voting power of the holders of the
Series F Preferred Stock, except as expressly set
forth in the provisions of our charter.

Rank

        With respect to dividend rights and rights upon
liquidation, dissolution or winding up of HCP, the
Series F Preferred Stock ranks:

�
senior to the common stock, and
to all equity securities issued by
us ranking junior to the Series F
Preferred Stock with respect to
dividend rights or rights upon
liquidation, dissolution or
winding up of HCP;

�
on a parity with the Series E
Preferred Stock and with all
equity securities issued by us the
terms of which specifically
provide that such equity
securities rank on a parity with
the Series F Preferred Stock with
respect to dividend rights or
rights upon liquidation,
dissolution or winding up of
HCP; and

�
junior to all equity securities
issued by us the terms of which
specifically provide that such
equity securities rank senior to
the Series F Preferred Stock with
respect to dividend rights or
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dissolution or winding up of
HCP.
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        The term "equity securities" does not include
convertible debt securities, which rank senior to the
Series F Preferred Stock prior to conversion.

Dividends

        Holders of the Series F Preferred Stock are
entitled to receive, when, as, and if declared by our
board, out of funds legally available for the payment
of dividends, cumulative preferential annual cash
dividends at the rate of 7.10% of the liquidation
preference (equivalent to $1.775 per annum per
share).

        Dividends on the Series F Preferred Stock are
cumulative from the date of original issue and
payable quarterly in arrears on or about the last day
of each March, June, September and December or, if
not a business day, the next succeeding business day.
Any dividend payable on the Series F Preferred
Stock, including dividends payable for any partial
dividend period, are computed on the basis of a
360-day year consisting of twelve 30-day months.

        No dividends may be declared by our board or
paid or set apart for payment on the Series F
Preferred Stock if the terms of any of our
agreements, including any agreement relating to its
indebtedness, prohibits such a declaration, payment
or setting apart for payment or provides that such
declaration, payment or setting apart for payment
would constitute a breach of or default under such an
agreement. Likewise, no dividends may be declared
by our board or paid or set apart for payment if such
declaration or payment is restricted or prohibited by
law.

        Dividends on the Series F Preferred Stock
accrue, however, whether or not we have earnings,
whether or not there are funds legally available for
the payment of such dividends and whether or not
such dividends are declared. Accrued but unpaid
dividends on the Series F Preferred Stock do not bear
interest and holders of the Series F Preferred Stock
are not entitled to any dividends in excess of full
cumulative dividends described above. Any dividend
payment made on the Series F Preferred Stock is first
credited against the earliest accrued but unpaid
dividend due that remains payable.

        No full dividends may be declared or paid or set
apart for payment on any class or series of preferred
stock ranking, as to dividends, on a parity with or
junior to the Series F Preferred Stock, other than a
dividend in shares of any class of stock ranking
junior to the Series F Preferred Stock as to dividends
and upon liquidation, for any period unless full
cumulative dividends have been or
contemporaneously are declared and paid or declared
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and set apart for such payment on the Series F
Preferred Stock for all past dividend periods and the
then current dividend period. When dividends are not
paid in full (or full payment is not so set apart) upon
the Series F Preferred Stock and the shares of any
other class or series of preferred stock ranking on a
parity as to dividends with the Series F Preferred
Stock, including the Series E Preferred Stock, all
dividends declared upon the Series F Preferred Stock
and any other class or series of preferred stock
ranking on a parity as to dividends with the Series F
Preferred Stock are declared pro rata so that the
amount of dividends declared per share of Series F
Preferred Stock and such other class or series of
preferred stock shall in all cases bear to each other
the same ratio that accrued dividends per share on the
Series F Preferred Stock and such other class or
series of preferred stock, which shall not include any
accrual in respect of unpaid dividends for prior
dividend periods if such preferred stock does not
have a cumulative dividend, bear to each other.

        Except as provided in the preceding paragraph,
unless full cumulative dividends on the Series F
Preferred Stock have been or contemporaneously are
declared and paid or declared and set apart for
payment for all past dividend periods and the then
current dividend period, then, other than the
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payment of dividends in shares of common stock or
other shares of capital stock ranking junior to the
Series F Preferred Stock as to dividends and upon
liquidation:

�
no dividends may be declared or
paid or set aside for payment
upon the common stock, or any
other of our capital stock ranking
junior to or on a parity with the
Series F Preferred Stock as to
dividends or upon liquidation;

�
no other distribution may be
declared or made upon the
common stock, or any other of
our capital stock ranking junior
to or on a parity with the Series F
Preferred Stock as to dividends
or upon liquidation; and

�
no shares of common stock, or
any other shares of our capital
stock ranking junior to or on a
parity with the Series F Preferred
Stock as to dividends or upon
liquidation may be redeemed,
purchased or otherwise acquired
for any consideration by us,
except by conversion into or
exchange for other of our capital
stock ranking junior to the
Series F Preferred Stock as to
dividends and upon liquidation or
for the purpose of preserving our
qualification as a real estate
investment trust.

Liquidation Preferences

        Upon any liquidation, dissolution or winding up
of the affairs of HCP, the holders of Series F
Preferred Stock are entitled to be paid out of our
assets legally available for distribution to our
stockholders a liquidation preference of $25 per
share, plus an amount equal to any accrued and
unpaid dividends to the date of payment, before any
distribution of assets is made to holders of common
stock or any other class or series of our capital stock
that ranks junior to the Series F Preferred Stock as to
liquidation rights.

        In determining whether a distribution, other than
upon voluntary or involuntary liquidation, by
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dividend, redemption or other acquisition of shares of
our stock or otherwise is permitted under the MGCL,
no effect is given to amounts that would be needed if
we would be dissolved at the time of the distribution,
to satisfy the preferential rights upon distribution of
holders of shares of our stock whose preferential
rights upon distribution are superior to those
receiving the distribution.

Maturity; Redemption

        The Series F Preferred Stock has no stated
maturity, is not subject to any sinking fund or
mandatory redemption. We are entitled to purchase
shares of the Series F Preferred Stock in order to
preserve our status as a real estate investment trust
for federal or state income tax purposes at any time.
We may, at our option, redeem the Series F Preferred
Stock at $25 per share ($195,500,000 in the
aggregate), plus accrued and unpaid dividends.

Transfer and Ownership Restrictions

        See "�Transfer and Ownership Restrictions
Relating to our Preferred Stock."

Transfer and Ownership Restrictions Relating to
our Common Stock

        Our charter contains restrictions on the
ownership and transfer of our voting stock that are
intended to assist us in complying with the
requirements to continue to qualify as a REIT.
Subject to limited exceptions, no person or entity
may own, or be deemed to own by virtue of the
applicable constructive ownership provisions of the
Internal Revenue Code, more than 9.8% (by number
or value, whichever is more restrictive) of the
outstanding shares of our common stock. Our board
may, but is in no event required to, waive the
applicable ownership limit with respect to a
particular stockholder if it determines that such
ownership will not jeopardize our status as a REIT
and our board otherwise decides such action would
be in our best interests.
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        These charter provisions further prohibit:

�
any person from actually or
constructively owning shares of
our stock that would result in our
being "closely held" under
Section 856(h) of the Internal
Revenue Code or otherwise
cause us to fail to qualify as a
real estate investment trust
(including but not limited to
ownership that would result in us
owning, actually or
constructively, an interest in a
tenant as described in
Section 856(d)(2)(B) of the
Internal Revenue Code if the
income derived by us, either
directly or indirectly, from such
tenant would cause us to fail to
satisfy any of the gross income
requirements of Section 856(c) of
the Internal Revenue Code); and

�
any person from transferring
shares of our capital stock if such
transfer would result in shares of
our stock being beneficially
owned by fewer than 100 persons
(determined without reference to
any rules of attribution).

        Any person who acquires or attempts or intends
to acquire actual or constructive ownership of shares
of our stock that will or may violate any of these
restrictions on ownership and transfer is required to
give notice immediately to us and provide us with
such other information as we may request in order to
determine the effect of the transfer on our status as a
REIT. Under our charter, if any purported transfer of
our stock or any other event would otherwise result
in any person violating the applicable ownership
limit or such other limit as permitted by our board,
then any such purported transfer is void and of no
force or effect with respect to the purported
transferee as to that number of shares of our stock in
excess of the ownership limit or such other limit, and
the transferee will acquire no right or interest in such
excess shares. Any excess shares described above are
transferred automatically, by operation of law, to a
trust, the beneficiary of which is a qualified
charitable organization selected by us. Such
automatic transfer will be deemed to be effective as
of the close of business on the business day prior to
the date of such violative transfer. Within 20 days of
receiving notice from us of the transfer of shares to
the trust, the trustee of the trust is required to sell the
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excess shares to a person or entity who could own the
shares without violating the applicable ownership
limit, or such other limit as permitted by our board,
and distribute to the prohibited transferee an amount
equal to the lesser of the price paid by the prohibited
transferee for the excess shares or the sales proceeds
received by the trust for the excess shares. Any
proceeds in excess of the amount distributable to the
prohibited transferee are distributed to the
beneficiary of the trust. Prior to a sale of any such
excess shares by the trust, the trustee is entitled to
receive, in trust for the beneficiary, all dividends and
other distributions paid by us with respect to such
excess shares, and also is entitled to exercise all
voting rights with respect to such excess shares.

        Subject to Maryland law, effective as of the date
that such shares have been transferred to the trust, the
trustee will have the authority, at the trustee's sole
discretion:

�
to rescind as void any vote cast
by a prohibited transferee prior to
the discovery by us that the
shares have been transferred to
the trust; or

�
to recast such vote in accordance
with the desires of the trustee
acting for the benefit of the
beneficiary of the trust.

        However, if we have already taken irreversible
corporate action, then the trustee will not have the
authority to rescind and recast such vote. Any
dividend or other distribution paid to the prohibited
transferee, prior to the discovery by us that such
shares had been automatically transferred to a trust as
described above, are required to be repaid to the
trustee upon demand for distribution to the
beneficiary of the trust. In the event that the transfer
to the trust as described above is not automatically
effective, for any reason, to prevent violation of the
ownership limit or such other limit as permitted by
our board, then our charter provides that the transfer
of the excess shares is void ab initio.
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        In addition, shares of common stock held in the
trust shall be deemed to have been offered for sale to
us, or our designee, at a price per share equal to the
lesser of:

�
the price per share in the
transaction that resulted in such
transfer to the trust or, in the case
of a devise or gift, the market
price at the time of such devise
or gift; and

�
the market price on the date we,
or our designee, accepted the
offer.

        We will have the right to accept the offer until
the trustee has sold the shares of stock held in the
trust. Upon a sale to us, the interest of the beneficiary
in the shares sold will terminate and the trustee will
distribute the net proceeds of the sale to the
prohibited transferee.

        If any purported transfer of shares of common
stock would cause us to be beneficially owned by
fewer than 100 persons, such transfer will be null and
void ab initio in its entirety and the intended
transferee will acquire no rights to the stock.

        All certificates representing shares of common
stock bear a legend referring to the restrictions
described above. The foregoing ownership
limitations could delay, defer or prevent a transaction
or a change in control of us that might involve a
premium price for the common stock or otherwise be
in the best interest of our stockholders.

        In addition, if our board of directors shall, at any
time and in good faith, be of the opinion that direct or
indirect ownership of at least 9.9% of the voting
shares of capital stock has or may become
concentrated in the hands of one beneficial owner, it
shall have the power:

�
by lot or other means deemed
equitable by it to call for the
purchase from any stockholder of
a number of voting shares
sufficient, in the opinion of our
board of directors, to maintain or
bring the direct or indirect
ownership of voting shares of
capital stock of the beneficial
owner to a level of no more than
9.9% of our outstanding voting
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shares; and

�
to refuse to transfer or issue
voting shares of capital stock to
any person whose acquisition of
such voting shares would, in the
opinion of the board of directors,
result in the direct or indirect
ownership by that person of more
than 9.9% of the outstanding
voting shares of our capital stock.

        If our board of directors fails to grant an
exemption from this 9.9% ownership limitation, then
the transfer of shares, options, warrants, or other
securities convertible into voting shares that would
create a beneficial owner of more than 9.9% of the
outstanding voting shares shall be deemed void ab
initio, and the intended transferee shall be deemed
never to have had an interest in the transferred
securities. The purchase price for any voting shares
of capital stock so redeemed shall be equal to the fair
market value of the shares reflected in the closing
sales price for the shares, if then listed on a national
securities exchange, or the average of the closing
sales prices for the shares if then listed on more than
one national securities exchange, or if the shares are
not then listed on a national securities exchange, the
latest bid quotation for the shares if then traded
over-the-counter, on the last business day
immediately preceding the day on which we send
notices of such acquisitions, or, if no such closing
sales prices or quotations are available, then the
purchase price shall be equal to the net asset value of
such stock as determined by the board of directors in
accordance with the provisions of applicable law.
From and after the date fixed for purchase by the
board of directors, the holder of any shares so called
for purchase shall cease to be entitled to
distributions, voting rights and other benefits with
respect to such shares, except the right to payment of
the purchase price for the shares.

Business Combination Provisions

        Our charter requires that, except in some
circumstances, "business combinations" between us
and a beneficial holder of 10% or more of our
outstanding voting stock (a "Related Person") be
approved
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by the affirmative vote of at least 90% of our
outstanding voting shares. A "business combination"
is defined in our charter as:

�
any merger or consolidation with
or into a Related Person;

�
any sale, lease, exchange,
transfer or other disposition,
including without limitation a
mortgage or any other security
device, of all or any "Substantial
Part" (as defined below) of our
assets, including any voting
securities of a subsidiary, to a
Related Person;

�
any merger or consolidation of a
Related Person with or into us;

�
any sale, lease, exchange,
transfer or other disposition of all
or any Substantial Part of the
assets of a Related Person to us;

�
the issuance of any of our
securities, other than by way of
pro rata distribution to all
stockholders, to a Related
Person; and

�
any agreement, contract or other
arrangement providing for any of
the transactions described above.

        The term "Substantial Part" means more than
10% of the book value of our total assets as of the
end of our most recent fiscal year ending prior to the
time the determination is being made.

        In addition to the restrictions on business
combinations contained in our charter, Maryland law
also contains restrictions on business combinations.
See "Certain Provisions of Maryland Law and HCP's
Charter and Bylaws�Business Combinations."

        The foregoing provisions may have the effect of
discouraging unilateral tender offers or other
takeover proposals which stockholders might deem
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to be in their interests or in which they might receive
a substantial premium. The HCP board's authority to
issue and establish the terms of currently authorized
preferred stock, without stockholder approval, may
also have the effect of discouraging takeover
attempts. See "�Preferred Stock."

        The foregoing provisions could also have the
effect of insulating current management against the
possibility of removal and could, by possibly
reducing temporary fluctuations in market price
caused by accumulations of shares of our common
stock, deprive stockholders of opportunities to sell at
a temporarily higher market price. Our board
believes, however, that inclusion of the business
combination provisions in our charter may help
assure fair treatment of our stockholders and preserve
our assets.

Transfer and Ownership Restrictions Relating to
our Preferred Stock

        Our charter contains restrictions on the
ownership and transfer of preferred stock that are
intended to assist us in complying with the
requirements to maintain its status as a REIT. Subject
to limited exceptions, no person or entity may own,
or be deemed to own by virtue of the applicable
constructive ownership provisions of the Internal
Revenue Code, more than 9.8% (by number or value,
whichever is more restrictive) of the outstanding
shares of Series E Preferred Stock or Series F
Preferred Stock. Our board of directors may, but in
no event is required to, waive the applicable
ownership limit with respect to a particular
stockholder if it determines that such ownership will
not jeopardize our status as a REIT and our board of
directors otherwise decides such action would be in
our best interests. The mechanics for the ownership
limits on our preferred stock are similar to the
mechanics related to our common stock, as described
in "Transfer and Ownership Restrictions Relating to
our Common Stock" above.
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 DESCRIPTION OF DEPOSITARY SHARES
WE MAY OFFER

Please note that in this section entitled
"Description of the Depositary Shares We May
Offer," references to "holders" mean those who own
depositary shares registered in their own names, on
the books that the registrar or we maintain for this
purpose, and not those who own beneficial interests
in shares registered in street name or in shares
issued in book-entry form through one or more
depositaries. Owners of beneficial interests in
depositary shares should also read the section
entitled "Legal Ownership and Book-Entry
Issuance."

This section outlines some of the provisions of
the deposit agreement to govern any depositary
shares, the depositary shares themselves and the
depositary receipts. This information may not be
complete in all respects and is qualified entirely by
reference to the relevant deposit agreement and
depositary receipts with respect to the depositary
shares related to any particular series of preferred
stock. The specific terms of any series of depositary
shares will be described in the applicable prospectus
supplement. If so described in the prospectus
supplement, the terms of that series of depositary
shares may differ from the general description of
terms presented below.

Interest in a Fractional Share, or Multiple Shares,
of Preferred Stock

        We may, at our option, elect to offer depositary
shares, each of which would represent an interest in a
fractional share, or multiple shares, of our preferred
stock instead of whole shares of preferred stock. If
so, we will allow a depositary to issue to the public
depositary shares, each of which will represent an
interest in a fractional share, or multiple shares, of
preferred stock as described in the prospectus
supplement.

Deposit Agreement

        The shares of the preferred stock underlying any
depositary shares will be deposited under a separate
deposit agreement between us and a bank or trust
company acting as depositary with respect to those
shares of preferred stock. The prospectus supplement
relating to a series of depositary shares will specify
the name and address of the depositary. Under the
deposit agreement, each owner of a depositary share
will be entitled, in proportion of its interest in a
fractional share, or multiple shares, of the preferred
stock underlying that depositary share, to all the
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rights and preferences of that preferred stock,
including dividend, voting, redemption, conversion,
exchange and liquidation rights.

        Depositary shares will be evidenced by one or
more depositary receipts issued under the deposit
agreement. We will distribute depositary receipts to
those persons purchasing such depositary shares in
accordance with the terms of the offering made by
the related prospectus supplement.

Dividends and Other Distributions

        The depositary will distribute all cash dividends
or other cash distributions in respect of the preferred
stock underlying the depositary shares to each record
depositary shareholder based on the number of the
depositary shares owned by that holder on the
relevant record date. The depositary will distribute
only that amount which can be distributed without
attributing to any depositary shareholders a fraction
of one cent, and any balance not so distributed will
be added to and treated as part of the next sum
received by the depositary for distribution to record
depositary shareholders.

        If there is a distribution other than in cash, the
depositary will distribute property to the entitled
record depositary shareholders, unless the depositary
determines that it is not feasible to make that
distribution. In that case the depositary may, with our
approval, adopt the method it deems equitable and
practicable for making that distribution, including
any sale of property and the distribution of the net
proceeds from this sale to the concerned holders.
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        Each deposit agreement will also contain
provisions relating to the manner in which any
subscription or similar rights we offer to holders of
the relevant series of preferred stock will be made
available to depositary shareholders.

        The amount distributed in all of the foregoing
cases will be reduced by any amounts required to be
withheld by us or the depositary on account of taxes
and governmental charges.

Withdrawal of Stock

        Upon surrender of depositary receipts at the
office of the depositary and upon payment of the
charges provided in the deposit agreement and
subject to the terms thereof, a holder of depositary
receipts is entitled to have the depositary deliver to
such holder the applicable number of shares of
preferred stock underlying the depositary shares
evidenced by the surrendered depositary receipts.
There may be no market, however, for the underlying
preferred stock and once the underlying preferred
stock is withdrawn from the depositary, it may not be
redeposited.

Redemption and Liquidation

        The terms on which the depositary shares
relating to the preferred stock of any series may be
redeemed, and any amounts distributable upon our
liquidation, dissolution or winding up, will be
described in the applicable prospectus supplement.

Voting

        Upon receiving notice of any meeting at which
preferred stockholders of any series are entitled to
vote, the depositary will mail the information
contained in that notice to the record depositary
shareholders relating to those series of preferred
stock. Each depositary shareholder on the record date
will be entitled to instruct the depositary on how to
vote the shares of preferred stock underlying that
holder's depositary shares. The depositary will vote
the shares of preferred stock underlying those
depositary shares according to those instructions, and
we will take reasonably necessary actions to enable
the depositary to do so. If the depositary does not
receive specific instructions from the depositary
shareholders relating to that preferred stock, it will
abstain from voting those shares of preferred stock,
unless otherwise discussed in the prospectus
supplement.

Charges of Depositary
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        We will pay all transfer and other taxes and
governmental charges arising solely from the
existence of the depositary arrangements. We will
also pay all charges of each depositary in connection
with the initial deposit and any redemption of the
preferred stock. Depositary shareholders will be
required to pay any other transfer and other taxes and
governmental charges and any other charges
expressly provided in the deposit agreement to be for
their accounts.

Miscellaneous

        Each depositary will forward to the relevant
depositary shareholders all our reports and
communications that we are required to furnish to
preferred stockholders of any series.

        The deposit agreement will contain provisions
relating to adjustments in the fraction of a share of
preferred stock represented by a depositary share in
the event of a change in par value, split-up,
combination or other reclassification of the preferred
stock or upon any recapitalization, merger or sale of
substantially all of our assets.

        Neither the depositary nor HCP will be liable if
it is prevented or delayed by law or any circumstance
beyond its control in performing its obligations under
any deposit agreement, or subject to any liability
under the deposit agreement to holders of depositary
receipts other than for the
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relevant party's gross negligence or willful
misconduct. The obligations of HCP and each
depositary under any deposit agreement will be
limited to performance in good faith of their duties
under that agreement, and they will not be obligated
to prosecute or defend any legal proceeding in
respect of any depositary shares or preferred stock
unless they are provided with satisfactory indemnity.
They may rely upon written advice of counsel or
accountants, or information provided by persons
presenting preferred stock for deposit, depositary
shareholders or other persons believed to be
competent and on documents believed to be genuine.

Title

        HCP, each depositary and any of their agents
may treat the registered owner of any depositary
share as the absolute owner of that share, whether or
not any payment in respect of that depositary share is
overdue and despite any notice to the contrary, for
any purpose. See "Legal Ownership and Book-Entry
Issuance."

Resignation and Removal of Depositary

        A depositary may resign at any time by issuing
us a notice of resignation, and we may remove any
depositary at any time by issuing it a notice of
removal. Resignation or removal will take effect
upon the appointment of a successor depositary and
its acceptance of appointment. That successor
depositary must be appointed within 60 days after
delivery of the notice of resignation or removal.

 DESCRIPTION OF THE DEBT SECURITIES
WE MAY OFFER

Please note that in this section entitled
"Description of the Debt Securities We May Offer,"
references to "holders" mean those who own debt
securities registered in their own names on the books
that we or the trustee maintain for this purpose, and
not those who own beneficial interests in debt
securities registered in street name or in debt
securities issued in book-entry form through one or
more depositaries. Owners of beneficial interests in
the debt securities should also read the section
entitled "Legal Ownership and Book-Entry
Issuance."

The following description summarizes the
material provisions of our debt securities. The debt
securities are to be issued under an existing
indenture dated as of September 1, 1993 between us
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and The Bank of New York Mellon Trust Company,
N.A., as trustee (the "indenture"), which has been
filed with the SEC and incorporated by reference in
the registration statement of which this prospectus is
a part. This description is not complete and is subject
to, and is qualified in its entirety by reference to, the
indenture and the Trust Indenture Act of 1939 (the
"Trust Indenture Act"). The specific terms of any
series of debt securities will be described in the
applicable prospectus supplement, and may differ
from the general description of the terms presented
below. Whenever particular defined terms of the
indenture, as supplemented or amended from time to
time, are referred to in this prospectus or a
prospectus supplement, those defined terms are
incorporated in this prospectus or such prospectus
supplement by reference.

General

        The indenture does not limit the aggregate
principal amount of debt securities that may be
issued under the indenture and provides that the debt
securities may be issued from time to time in one or
more series. All securities issued under the indenture
will rank equally and ratably with all other securities
issued under the indenture.

        The debt securities will be unsecured and will
rank on a parity with all of our other unsecured and
unsubordinated indebtedness. The debt securities are
not, by their terms, subordinate in right of payment to
any of our other indebtedness.
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        Because our assets consist principally of
interests in the subsidiaries through which we
conduct our businesses, our right to participate as an
equity holder in any distribution of assets of any of
our subsidiaries upon the subsidiary's liquidation or
otherwise, and thus the ability of our security holders
to benefit from the distribution, is junior to creditors
of the subsidiary, except to the extent that any claims
we may have as a creditor of the subsidiary are
recognized. In addition, dividends, loans and
advances to us from some of our subsidiaries are
restricted by net capital requirements under the
Securities Exchange Act of 1934 and under rules of
securities exchanges and other regulatory bodies.
Furthermore, because some of our subsidiaries are
partnerships in which we are a general partner, we
may be liable for their obligations. We also guarantee
many of the obligations of our subsidiaries. Any
liability we may have for our subsidiaries' obligations
could reduce our assets that are available to satisfy
our direct creditors, including investors in our
securities.

        The prospectus supplement and any related
pricing supplement will describe certain terms of the
debt securities offered by that prospectus
supplement, including:

�
the title of the debt securities;

�
any limit on the aggregate
principal amount of the debt
securities and their purchase
price;

�
the date or dates on which the
debt securities will mature;

�
the rate or rates per annum (or
manner in which interest is to be
determined) at which the debt
securities will bear interest, if
any, and the date from which the
interest, if any, will accrue;

�
the dates on which interest, if
any, on the debt securities will be
payable and the regular record
dates for these interest payment
dates;

�
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any mandatory or optional
sinking fund or analogous
provisions;

�
additional provisions, if any, for
the defeasance of the debt
securities;

�
the date, if any, after which and
the price or prices at which the
debt securities may, pursuant to
any optional or mandatory
redemption or repayment
provisions, be redeemed and the
other detailed terms and
provisions of any optional or
mandatory redemption or
repayment provisions;

�
whether the debt securities are to
be issued in whole or in part in
registered form represented by
one or more registered global
securities and, if so, the identity
of the depositary for the
registered global securities;

�
to the extent appropriate, any
applicable material United States
federal income tax consequences;
and

�
any other specific terms of the
debt securities, including any
additional events of default or
covenants provided for with
respect to the debt securities, and
any terms that may be required
by or advisable under applicable
laws or regulations.

        Principal of, premium, if any, and interest, if
any, on the debt securities will be payable at the
place or places designated by us and set forth in the
applicable prospectus supplement. Interest, if any, on
the debt securities will be paid, unless otherwise
provided in the applicable prospectus supplement, by
check mailed to the person in whose name the debt
securities are registered at the close of business on
the record dates designated in the applicable
prospectus supplement at the address of the related
holder appearing on the register of debt securities.
The trustee will maintain at an office in the Borough
of Manhattan, The City of New York, a register for
the registration of transfers of debt securities, subject
to any restrictions set forth in the applicable
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prospectus supplement relating to the debt securities.

        Unless otherwise provided in the applicable
prospectus supplement or pricing supplement, the
debt securities will be issued only in fully registered
form without coupons and in denominations of
$1,000
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or any larger amount that is an integral multiple of
$1,000. Debt securities may be presented for
exchange and transfer in the manner, at the places
and subject to the restrictions set forth in the
indenture, the debt securities and the prospectus
supplement. These services will be provided without
charge, other than any tax or other governmental
charge payable in connection with the exchange or
transfer, but subject to the limitations provided in the
indenture.

        Debt securities will bear interest at a fixed rate
or a floating rate. The debt securities may be issued
at a price less than their stated redemption price at
maturity, resulting in the debt securities being treated
as issued with original issue discount for United
States federal income tax purposes. Any original
issue discount debt securities may currently pay no
interest or interest at a rate which at the time of
issuance is below market rates. Special United States
federal income tax and other considerations
applicable to any of these discounted notes will be
described in the prospectus supplement or pricing
supplement.

        The indenture provides that all debt securities of
any one series need not be issued at the same time
and we may, from time to time, issue additional debt
securities of a previously issued series without your
consent and without notifying you. In addition, the
indenture provides that we may issue debt securities
with terms different from those of any other series of
debt securities and, within a series of debt securities,
certain terms (such as interest rate or manner in
which interest is calculated and maturity date) may
differ.

Conversion Rights

        The terms, if any, on which debt securities of a
series may be exchanged for or converted into shares
of our common stock, preferred stock, debt securities
of another series or other securities will be set forth
in the prospectus supplement relating to the series.
To protect our status as a REIT, a holder may not
convert any debt security, and the debt security is not
convertible by any holder, if as a result of the
conversion any person would then be deemed to
beneficially own, directly or indirectly, 9.8% or more
of our common stock.

Global Debt Securities

        Unless we specify otherwise in the applicable
prospectus supplement, the registered debt securities
of a series will be issued only in the form of one or
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more fully registered global securities that will be
deposited with a depositary or with a nominee for a
depositary identified in the prospectus supplement
relating to the series and registered in the name of the
depositary or a nominee of the depository.
Ownership of beneficial interests in a registered
global security will be limited to persons, or
participants, that have accounts with the depositary
for the registered global security or persons that may
hold interests through participants.

        Those who own beneficial interests in a global
debt security will do so through participants in the
depositary's securities clearance system, and the
rights of those indirect owners will be governed
solely by the applicable procedures of the depositary
and its participants. We describe book-entry
securities under "Legal Ownership and Book-Entry
Issuance."

Covenants

Limitation on Borrowing Money

        In the indenture, we have agreed not to create,
assume, incur or otherwise become liable in respect
of any:

        (a)   Senior Debt, unless the aggregate principal
amount of our Senior Debt outstanding will not, at
the time of such creation, assumption or incurrence
and after giving effect thereto and to any
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concurrent transactions, exceed the greater of
(i) 300% of Capital Base and (ii) 500% of Tangible
Net Worth; and

        (b)   Non-Recourse Debt, unless the aggregate
principal amount of our Senior Debt and
Non-Recourse Debt outstanding will not, at the time
of such creation, assumption or incurrence and after
giving effect thereto and to any concurrent
transactions, exceed 500% of Capital Base.

        For the purpose of this limitation as to
borrowing money, the following terms have the
following meanings:

�
"Senior Debt" means all Debt
other than Non-Recourse Debt
and Subordinated Debt;

�
"Debt," with respect to any
Person, means:

(a)
its indebtedness,
secured or unsecured,
for borrowed money;

(b)
Liabilities secured by
any existing lien on
property owned by the
Person;

(c)
Capital Lease
Obligations and the
present value of all
payments due under
any arrangement for
retention of title
(discounted at the
implicit rate if known
and at 9% otherwise) if
the arrangement is in
substance an
installment purchase or
an arrangement for the
retention of title for
security purposes; and

(d)
guarantees of
obligations of the
character specified in
clauses (a), (b) and
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(c) above to the full
extent of the liability of
the guarantor
(discounted to present
value, as provided in
clause (c) above, in the
case of guarantees of
title retention
arrangements).

�
"Capital Lease" means at any
time any lease of Property which,
in accordance with generally
accepted accounting principles,
would at that time be required to
be capitalized on a balance sheet
of the lessee;

�
"Capital Lease Obligation"
means at any time the amount of
the liability in respect of a
Capital Lease which, in
accordance with generally
accepted accounting principles,
would at that time be so required
to be capitalized on a balance
sheet of the lessee;

�
"Property" means any interest in
any kind of property or asset,
whether real, personal or mixed,
or tangible or intangible;

�
"Person" means an individual,
partnership, joint venture,
joint-stock company, association,
corporation, trust or
unincorporated organization, or a
government or agency or
political subdivision thereof;

�
"Non-Recourse Debt," with
respect to any Person, means any
Debt secured by, and only by,
property on or with respect to
which the Debt is incurred where
the rights and remedies of the
holder of the Debt in the event of
default do not extend to assets
other than the property
constituting security for the Debt;

�
"Subordinated Debt" means any
of our unsecured Debt which is
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issued or assumed pursuant to, or
evidenced by, an indenture or
other instrument which contains
provisions for the subordination
of such Debt (to which
appropriate reference shall be
made in the instruments
evidencing such Debt if not
contained therein) to the debt
securities (and, at our option, if
so provided, to our Debt, either
generally or as specifically
designated);

�
"Capital Base" means, at any
date, the sum of Tangible Net
Worth and Subordinated Debt;

�
"Tangible Net Worth" means, at
any date, the net book value
(after deducting related
depreciation, obsolescence,
amortization, valuation, and
other proper reserves) of our
Tangible Assets at that date,
minus the amount of our
Liabilities at that date;
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�
"Tangible Assets" means all of
our assets (including assets held
subject to Capital Leases and
other arrangements pursuant to
which title to the Property has
been retained by or vested in
some other Person for security
purposes), except: (a) deferred
assets other than prepaid
insurance, prepaid taxes and
deposits; (b) patents, copyrights,
trademarks, trade names,
franchises, goodwill,
experimental expense and other
similar intangibles; and
(c) unamortized debt discount
and expense; and

�
"Liabilities" means at any date
the items shown as liabilities on
our balance sheet, except any
items of deferred income,
including capital gains.

Consolidation, Merger and Sale of Assets

        We may not consolidate or merge with or into
or transfer or lease our assets substantially as an
entirety to any person unless we are the continuing
corporation or the successor corporation or person to
which the assets are transferred or leased is organized
under the laws of the United States or any state of the
United States or the District of Columbia and
expressly assumes our obligations on the debt
securities and under the indenture, and after giving
effect to the transaction no event of default under the
indenture has occurred and is continuing, and certain
other conditions are met.

Additional Covenants

        Any additional covenants that we agree to with
respect to a series of the debt securities will be set
forth in the prospectus supplement or related pricing
supplement.

Events of Default

        The following are events of default under the
indenture with respect to the debt securities of any
series:

�
failure to pay principal of or any
premium on any debt security of
the series when due;

Edgar Filing: DIGITAL RIVER INC /DE - Form DEF 14A

89



�
failure to pay any interest on any
debt security of the series when
due, continued for 30 days;

�
failure to deposit any sinking
fund payment when due in
respect of any debt security of
the series;

�
failure to perform any other of
our covenants or warranties in
the indenture (other than a
covenant or warranty included in
the indenture solely for the
benefit of one or more series of
debt securities other than that
series), continued for 60 days
after written notice by the trustee
to us or by the holders of at least
25% in aggregate principal
amount of the outstanding debt
securities of the series to us and
the trustee as provided in the
indenture;

�
certain events in bankruptcy,
insolvency, conservatorship,
receivership or reorganization of
us;

�
an acceleration of the date on
which any of our other
indebtedness evidenced by any
mortgage, indenture or
instrument shall be due and
payable, in an aggregate
principal amount exceeding
$20,000,000 and such
acceleration is not rescinded or
annulled within 10 days after
written notice is given by the
trustee to us or by the holders of
at least 25% in aggregate
principal amount of the
outstanding debt securities of the
series to us and the trustee as
provided in the indenture; and

�
the occurrence of any other event
of default provided with respect
to the debt securities of that
series.
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        If an event of default with respect to the
outstanding debt securities of any series occurs and is
continuing, either the trustee or the holders of at least
25% in aggregate principal amount of the
outstanding debt securities of that series may declare
the principal amount of all the outstanding debt
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securities of that series to be due and payable
immediately. At any time after the declaration of
acceleration with respect to the debt securities of any
series has been made, but before a judgment or
decree based on acceleration has been obtained, the
holders of a majority in aggregate principal amount
of the outstanding debt securities of that series may,
under certain circumstances, rescind and annul the
acceleration.

        The indenture provides that the trustee will,
within 90 days after the occurrence of a default with
respect to a series of debt securities, give to the
holders of the outstanding debt securities of the series
notice of all uncured defaults known to it. Except in
the case of default in the payment of principal,
premium, if any, or interest, if any, on any debt
securities of a series, the trustee shall be protected in
withholding the notice if the trustee in good faith
determines that the withholding of the notice is in the
interest of the holders of outstanding debt securities
of the series.

        The indenture provides that, subject to the duty
of the trustee during the continuance of an event of
default to act with the required standard of care, the
trustee will be under no obligation to exercise any of
its rights or powers under the indenture at the request
or direction of any of the holders, unless the holders
shall have offered to the trustee reasonable
indemnity. Subject to such provisions for the
indemnification of the trustee and subject to certain
other limitations, the holders of a majority in
aggregate principal amount of the outstanding debt
securities of any series will have the right to direct
the time, method and place of conducting any
proceedings for any remedy available to the trustee,
or exercising any trust or power conferred on the
trustee, with respect to the debt securities of that
series.

        We are required to furnish to the trustee
annually a statement as to our performance of certain
obligations under the indenture and as to any default
in our performance.

Modification, Waiver and Amendment

        The indenture provides that modifications and
amendments may be made by us and the trustee to
the indenture without the consent of any holders:

�
to cure any ambiguity;

�
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to provide for our successor to
assume the indenture;

�
to provide for a successor trustee;

�
to change or eliminate any
provisions of the indenture with
respect to all or any series of the
debt securities not then
outstanding;

�
to add to the covenants of HCP
for the benefit of the holders of
all or any series of debt
securities;

�
to maintain the qualification of
the indenture under the Trust
Indenture Act; or

�
to make other changes specified
in the indenture.

        The indenture provides that modifications and
amendments may be made by us and the trustee to
the indenture with the consent of the holders of not
less than 662/3% in aggregate principal amount of the
outstanding debt securities of each series affected by
the modification or amendment. However, no such
modification or amendment may, without the consent
of the holder of each outstanding debt security
affected thereby:

�
change the stated maturity of the
principal of, or any installment of
principal of, premium, if any, or
interest, if any, on any debt
security;

�
reduce the principal amount of,
premium, if any, or interest, if
any, on any debt security;
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�
reduce the amount of principal of
an original issue discount debt
security payable upon
acceleration of the stated
maturity of the debt security;

�
change the place or currency of
payment of the principal of,
premium, if any, or interest, if
any, on any debt security;

�
impair the right to institute suit
for the enforcement of any
payment on or with respect to
any debt security;

�
reduce the percentage in
aggregate principal amount of the
outstanding debt securities of any
series, the consent of whose
holders is required for
modification or amendment of
the indenture or for waiver of
compliance with certain
provisions of the indenture or for
waiver of certain defaults; or

�
modify the provisions of the
indenture providing for the
modification, waiver or
amendment of provisions of the
indenture regarding waivers of
events of default or the
provisions providing that we
maintain certain insurance.

        The holders of a majority in aggregate principal
amount of the outstanding debt securities of each
series will be able, on behalf of all holders of the debt
securities of that series, to waive compliance by us
with certain restrictive provisions of the indenture, or
any past default under the indenture with respect to
the debt securities of that series, except a default in
the payment of principal, premium, if any, or interest,
if any, or in respect of a provision of the indenture
which cannot be amended or modified without the
consent of the holder of each outstanding debt
security of the series affected.

Satisfaction and Discharge of Indenture

        The indenture, with respect to any and all series
of debt securities (except for certain specified
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surviving obligations including, among other things,
our obligation to pay the principal of, premium, if
any, or interest, if any, on any debt securities), will
be discharged and cancelled upon the satisfaction of
certain conditions, including the payment in full of
the principal of, premium, if any, and interest, if any,
on all of the debt securities of that series or the
deposit with the trustee of an amount of cash
sufficient for the payment or redemption, in
accordance with the indenture.

Defeasance

        We will be able to terminate certain of our
obligations under the indenture with respect to the
debt securities of any series on the terms and subject
to the conditions contained in the indenture by
depositing in trust with the trustee cash or U.S.
government obligations (or combination thereof)
sufficient to pay the principal of, premium, if any,
and interest, if any, on the debt securities of the series
to their maturity or redemption date in accordance
with the terms of the indenture and the debt securities
of the series.

Governing Law and Consent to Jurisdiction

        The indenture is and the debt securities issued
thereunder will be governed by and construed in
accordance with the laws of the State of California.

Concerning the Trustee

        The indenture contains certain limitations on the
rights of the trustee should it become a creditor of us,
to obtain payment of claims in certain cases, or to
realize on certain property received in respect of any
such claim as security or otherwise. The trustee will
be permitted to engage in other transactions with us.
However, if the trustee acquires any conflicting
interest it must eliminate such conflict or resign or
otherwise comply with the Trust Indenture Act of
1939, as amended.
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        The indenture provides that, in case an event of
default should occur and be continuing, the trustee
will be required to use the degree of care and skill of
a prudent person in the conduct of his or her own
affairs in the exercise of its powers.

 DESCRIPTION OF WARRANTS OR OTHER
RIGHTS WE MAY OFFER

Please note that in this section entitled
"Description of Warrants or Other Rights We May
Offer," references to "holders" mean those who own
warrants or other rights registered in their own
names, on the books that we or any applicable
trustee or warrant or rights agent maintain for this
purpose, and not those who own beneficial interests
in warrants or rights registered in street name or in
warrants or rights issued in book-entry form through
one or more depositaries. Owners of beneficial
interests in warrants or rights should also read the
section entitled "Legal Ownership and Book-Entry
Issuance."

This section outlines some of the provisions of
each warrant or rights agreement pursuant to which
warrants or rights may be issued, the warrants or
rights, and any warrant or rights certificates. This
information may not be complete in all respects and
is qualified entirely by reference to any warrant
agreement or rights agreement with respect to the
warrants or rights of any particular series. The
specific terms of any series of warrants or rights will
be described in the applicable prospectus
supplement. If so described in the prospectus
supplement, the terms of that series of warrants or
rights may differ from the general description of
terms presented below.

        We may issue warrants or other rights. We may
issue these securities in such amounts or in as many
distinct series as we wish. This section summarizes
the terms of these securities that apply generally.
Most of the financial and other specific terms of any
such series of securities will be described in the
applicable prospectus supplement. Those terms may
vary from the terms described here.

        When we refer to a series of securities in this
section, we mean all securities issued as part of the
same series under any applicable indenture,
agreement or other instrument. When we refer to the
applicable prospectus supplement, we mean the
prospectus supplement describing the specific terms
of the security you purchase. The terms used in the
applicable prospectus supplement generally will have
the meanings described in this prospectus, unless
otherwise specified in the applicable prospectus
supplement.
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Warrants

        We may issue warrants, options or similar
instruments for the purchase of our debt securities,
preferred stock, common stock, depositary shares or
units. We refer to these collectively as "warrants."
Warrants may be issued independently or together
with debt securities, preferred stock, common stock,
depositary shares or units, and may be attached to or
separate from those securities.

Rights

        We may also issue rights, on terms to be
determined at the time of sale, for the purchase or
sale of, or whose cash value or stream of cash
payments is determined by reference to, the
occurrence or non-occurrence of or the performance,
level or value of, one or more of the following:

�
securities of one or more issuers,
including our common or
preferred stock or other securities
described in this prospectus or
debt or equity securities of third
parties;

�
one or more currencies;

�
one or more commodities;

�
any other financial, economic or
other measure or instrument,
including the occurrence or
non-occurrence of any event or
circumstance; and
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�
one or more indices or baskets of
the items described above.

        We refer to each property described above as a
"right property."

        We may satisfy our obligations, if any, and the
holder of a right may satisfy its obligations, if any,
with respect to any rights by delivering, among other
things:

�
the right property;

�
the cash value of the right
property; or

�
the cash value of the rights
determined by reference to the
performance, level or value of
the right.

        The applicable prospectus supplement will
describe what we may deliver to satisfy our
obligations, if any, and what the holder of a right
may deliver to satisfy its obligations, if any, with
respect to any rights.

Agreements

        Each series of warrants or rights may be
evidenced by certificates and may be issued under a
separate indenture, agreement or other instrument to
be entered into between us and a bank that we select
as agent with respect to such series. The warrant or
rights agent will act solely as our agent in connection
with the warrant or rights agreement or any warrant
or rights certificates and will not assume any
obligation or relationship of agency or trust for or
with any warrant or rights holders. Copies of the
forms of agreements and the forms of certificates
representing the warrants or rights will be filed with
the SEC near the date of filing of the applicable
prospectus supplement with the SEC. Because the
following is a summary of certain provisions of the
forms of agreements and certificates, it does not
contain all information that may be important to you.
You should read all the provisions of the agreements
and the certificates once they are available. Warrants
or rights in book-entry form will be represented by a
global security registered in the name of a depositary,
which will be the holder of all the securities
represented by the global security. Those who own
beneficial interests in a global security will do so
through participants in the depositary's system, and
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the rights of these indirect owners will be governed
solely by the applicable procedures of the depositary
and its participants. We describe book-entry
securities under "Legal Ownership and Book-Entry
Issuance."

General Terms of Warrants or Rights

        The prospectus supplement relating to a series
of warrants or rights will identify the name and
address of the warrant or rights agent, if any. The
prospectus supplement will describe the terms of the
series of warrants or rights in respect of which this
prospectus is being delivered, including:

�
the offering price;

�
the currency for which the
warrants or rights may be
purchased;

�
the designation and terms of any
securities with which the
warrants or rights are issued and
in that event the number of
warrants or rights issued with
each security or each principal
amount of security;

�
the date, if any, on which the
warrants or rights and any related
securities will be separately
transferable;

�
whether the warrants or rights are
to be sold separately or with
other securities, as part of units
or otherwise;

�
any securities exchange or
quotation system on which the
warrants or rights or any
securities deliverable upon
exercise of such securities may
be listed;
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�
whether the warrants or rights
will be issued in fully registered
form or bearer form, in global or
non-global form or in any
combination of these forms;

�
the dates on which the right to
exercise the warrants will
commence and expire;

�
material United States federal
income tax consequences of
holding or exercising these
securities; and

�
any other terms of the warrants
or rights.

        Warrant or rights certificates may be exchanged
for new certificates of different denominations and
may be presented for transfer of registration and, if
exercisable for other securities or other property, may
be exercised at the warrant or rights agent's corporate
trust office or any other office indicated in the
prospectus supplement. If the warrants or rights are
not separately transferable from any securities with
which they were issued, an exchange may take place
only if the certificates representing the related
securities are also exchanged. Prior to exercise of any
warrant or right exercisable for other securities or
other property, warrant or rights holders will not
have any rights as holders of the underlying
securities, including the right to receive any
principal, premium, interest, dividends, or payments
upon our liquidation, dissolution or winding up or to
exercise any voting rights.

Exercise of Warrants or Rights

        If any warrant or right is exercisable for other
securities or other property, the following provisions
will apply. Each such warrant or right may be
exercised at any time up to any expiration date and
time mentioned in the prospectus supplement relating
to those warrants or rights as may otherwise be stated
in the prospectus supplement. After the close of
business on any applicable expiration date,
unexercised warrants or rights will become void.

        Warrants or rights may be exercised by delivery
of the certificate representing the securities to be
exercised, or in the case of global securities, as
described below under "Legal Ownership and
Book-Entry Issuance," by delivery of an exercise
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notice for those warrants or rights, together with
certain information, and payment to any warrant or
rights agent in immediately available funds, as
provided in the prospectus supplement, of the
required purchase amount, if any. Upon receipt of
payment and the properly executed certificate or
exercise notice at the office indicated in the
prospectus supplement, we will, within the time
period in the relevant agreement, issue and deliver
the securities or other property purchasable upon
such exercise. If fewer than all of the warrants or
rights represented by such certificates are exercised,
a new certificate will be issued for the remaining
amount of warrants or rights. The warrant or rights
holder will be required to pay any tax or other
governmental charge that may be imposed in
connection with any transfer involved in the issuance
of the underlying securities or property.

        If mentioned in the prospectus supplement,
securities may be surrendered as all or part of the
exercise price for warrants or rights.

Preferred Stock, Depositary Shares and Common
Stock Warrant Adjustment

        In the case of warrants or rights to purchase
preferred stock, common stock or depositary shares
the exercise price payable and the number of shares
of common stock purchasable upon warrant exercise
may be adjusted in certain events. The terms and
conditions on which adjustments may be made will
be set forth in the warrant or rights certificate and the
applicable prospectus supplement. Such description
will include information about:

�
the provisions for adjusting the
exercise price of and/or the
number of shares of preferred
stock, depositary shares or
common stock covered by such
warrants or rights;

�
the events requiring such
adjustment;
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�
the events upon which we may,
in lieu of making such
adjustment, make proper
provisions so that the warrant or
rights holder, upon exercise,
would be treated as if such holder
had exercised such warrant or
right prior to the occurrence of
such events; and

�
the provisions affecting exercise
if certain events affecting the
preferred stock, depositary shares
or common stock occur.

        The prospectus supplement will describe which,
if any, of these provisions shall apply to a particular
series of warrants or rights. Unless otherwise
specified in the applicable prospectus supplement, no
adjustment in the number of shares purchasable upon
warrant or right exercise will be required until
cumulative adjustments require an adjustment of at
least 1% of such number and no fractional shares will
be issued upon warrant or right exercise, but we will
pay the cash value of any fractional shares otherwise
issuable.

Consolidation, Merger and Sale of Assets

        Any agreement with respect to warrants or
rights will provide that we are generally permitted to
merge or consolidate with another corporation or
other entity. Any such agreement will also provide
that we are permitted to sell our assets substantially
as an entirety to another corporation or other entity.
With regard to any series of securities, however, we
may not take any of these actions unless all of the
following conditions are met:

�
if we are not the successor entity,
the person formed by the
consolidation or into or with
which we merge or the person to
which our properties and assets
are conveyed, transferred or
leased must be an entity
organized and existing under the
laws of the United States, any
state or the District of Columbia
and must expressly assume the
performance of our covenants
under any relevant indenture,
agreement or other instrument;
and

�
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we or that successor corporation
must not, after giving effect to
the transaction, be in default
under that agreement.

Enforcement by Holders of Warrants or Rights

        Any warrant or rights agent for any series of
warrants or rights will act solely as our agent under
the relevant agreement and will not assume any
obligation or relationship of agency or trust for any
warrant or rights holder.

        A single bank or trust company may act as agent
for more than one issue of securities. Any such agent
will have no duty or responsibility in case we default
in performing our obligations under the relevant
agreement or warrant or right, including any duty or
responsibility to initiate any legal proceedings or to
make any demand upon us. Any warrant or rights
holder may, without the agent's consent or consent of
any other securityholder, enforce by appropriate legal
action its right to exercise any warrant or right
exercisable for any property.

Replacement of Certificates

        We will replace any destroyed, lost, stolen or
mutilated warrant or rights certificate upon delivery
to us and any applicable agent of satisfactory
evidence of the ownership of that certificate and of
its destruction, loss, theft or mutilation, and (in the
case of mutilation) surrender of that certificate to us
or any applicable agent, unless we have, or the agent
has, received notice that the certificate has been
acquired by a bona fide purchaser. That warrant or
rights holder will also be required to provide
indemnity satisfactory to us and the relevant warrant
or rights agent before a replacement certificate will
be issued.
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Title

        HCP, any warrant or rights agents for any series
of warrants or rights and any of their agents may treat
the registered holder of any certificate as the absolute
owner of the warrants or rights evidenced by that
certificate for any purpose and as the person entitled
to exercise the rights attaching to such warrants or
rights so requested, despite any notice to the
contrary. See "Legal Ownership and Book-Entry
Issuance."

 DESCRIPTION OF STOCK PURCHASE
CONTRACTS WE MAY OFFER

Please note that in this section entitled
"Description of Stock Purchase Contracts We May
Offer," references to "holders" mean those who own
stock purchase contracts registered in their own
names, on the books that we or our agent maintain
for this purpose, and not those who own beneficial
interests in stock purchase contracts registered in
street name or in stock purchase contracts issued in
book-entry form through one or more depositaries.
Owners of beneficial interests in the stock purchase
contracts should read the section below entitled
"Legal Ownership and Book-Entry Issuance."

This section outlines some of the provisions of
the stock purchase contracts, the stock purchase
contract agreement and the pledge agreement. This
information is not complete in all respects and is
qualified entirely by reference to the stock purchase
contract agreement and pledge agreement with
respect to the stock purchase contracts of any
particular series. The specific terms of any series of
stock purchase contracts will be described in the
applicable prospectus supplement. If so described in
a prospectus supplement, the specific terms of any
series of stock purchase contracts may differ from the
general description of terms presented below.

        Unless otherwise specified in the applicable
prospectus supplement, we may issue stock purchase
contracts, including contracts obligating holders to
purchase from us and us to sell to the holders, a
specified number of shares of common stock,
preferred stock, depositary shares or other security or
property at a future date or dates. Alternatively, the
stock purchase contracts may obligate us to purchase
from holders, and obligate holders to sell to us, a
specified or varying number of shares of common
stock, preferred stock, depositary shares or other
security or property. The consideration per share of
common stock or preferred stock or per depositary
share or other security or property may be fixed at
the time the stock purchase contracts are issued or
may be determined by a specific reference to a
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formula set forth in the stock purchase contracts. The
stock purchase contracts may provide for settlement
by delivery by or on behalf of HCP of shares of the
underlying security or property or, they may provide
for settlement by reference or linkage to the value,
performance or trading price of the underlying
security or property. The stock purchase contracts
may be issued separately or as part of stock purchase
units consisting of a stock purchase contract and debt
securities, preferred stock or debt obligations of third
parties, including U.S. treasury securities, other stock
purchase contracts or common stock, or other
securities or property, securing the holders'
obligations to purchase or sell, as the case may be,
the common stock or the preferred stock under the
stock purchase contracts. The stock purchase
contracts may require us to make periodic payments
to the holders of the stock purchase units or vice
versa, and such payments may be unsecured or
prefunded on some basis and may be paid on a
current or on a deferred basis. The stock purchase
contracts may require holders to secure their
obligations thereunder in a specified manner and may
provide for the prepayment of all or part of the
consideration payable by holders in connection with
the purchase of the underlying security or other
property pursuant to the stock purchase contracts.

        The securities related to the stock purchase
contracts may be pledged to a collateral agent for
HCP's benefit pursuant to a pledge agreement to
secure the obligations of holders of stock purchase
contracts to purchase the underlying security or
property under the related stock purchase contracts.
The rights of holders of stock purchase contracts to
the related pledged securities will be subject to HCP's
security interest therein created by the pledge
agreement. No holder of stock purchase contracts
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will be permitted to withdraw the pledged securities
related to such stock purchase contracts from the
pledge arrangement except upon the termination or
early settlement of the related stock purchase
contracts or in the event other securities, cash or
property is made subject to the pledge agreement in
lieu of the pledged securities, if permitted by the
pledge agreement, or as otherwise provided in the
pledge agreement. Subject to such security interest
and the terms of the stock purchase contract
agreement and the pledge agreement, each holder of
a stock purchase contract will retain full beneficial
ownership of the related pledged securities.

        Except as described in the applicable prospectus
supplement, the collateral agent will, upon receipt of
distributions on the pledged securities, distribute
such payments to HCP or the stock purchase contract
agent, as provided in the pledge agreement. The
purchase agent will in turn distribute payments it
receives as provided in the stock purchase contract
agreement.

 DESCRIPTION OF UNITS WE MAY OFFER

Please note that in this section entitled
"Description of Units We May Offer," references to
"holders" mean those who own units registered in
their own names, on the books that we or our agent
maintain for this purpose, and not those who own
beneficial interests in units registered in street name
or in units issued in book-entry form through one or
more depositaries. Owners of beneficial interests in
the units should read the section below entitled
"Legal Ownership and Book-Entry Issuance."

This section outlines some of the provisions of
the units and the unit agreements. This information
may not be complete in all respects and is qualified
entirely by reference to the unit agreement with
respect to the units of any particular series. The
specific terms of any series of units will be described
in the applicable prospectus supplement. If so
described in a particular supplement, the specific
terms of any series of units may differ from the
general description of terms presented below.

        We may issue units comprised of two or more
debt securities, shares of common stock, shares of
preferred stock, stock purchase contracts, warrants,
rights and other securities in any combination. Each
unit will be issued so that the holder of the unit is
also the holder of each security included in the unit.
Thus, the holder of a unit will have the rights and
obligations of a holder of each included security. The
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unit agreement under which a unit is issued may
provide that the securities included in the unit may
not be held or transferred separately, at any time or at
any time before a specified date.

        The applicable prospectus supplement may
describe:

�
the designation and terms of the
units and of the securities
comprising the units, including
whether and under what
circumstances those securities
may be held or transferred
separately;

�
any provisions of the governing
unit agreement that differ from
those described below;

�
the price or prices at which such
units will be issued;

�
information with respect to
book-entry procedures, if any;

�
the applicable United States
federal income tax considerations
relating to the units;

�
any provisions for the issuance,
payment, settlement, transfer or
exchange of the units or of the
securities comprising the units;
and

�
any other terms of the units and
of the securities comprising the
units.

        The provisions described in this section, as well
as those described under "Description of the Debt
Securities We May Offer," "Description of Warrants
or Other Rights We May Offer," "Description of
Stock Purchase Contracts We May Offer,"
"Description of Capital Stock We May
Offer�Common Stock" and "Description of Capital
Stock We May Offer�Preferred Stock" will apply to
the securities included in each unit, to the extent
relevant.
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Issuance in Series

        We may issue units in such amounts and in as
many distinct series as we wish. This section
summarizes terms of the units that apply generally to
all series. Most of the financial and other specific
terms of your series will be described in the
applicable prospectus supplement.

Unit Agreements

        We will issue the units under one or more unit
agreements to be entered into between us and a bank
or other financial institution, as unit agent. We may
add, replace or terminate unit agents from time to
time. We will identify the unit agreement under
which each series of units will be issued and the unit
agent under that agreement in the applicable
prospectus supplement.

        The following provisions will generally apply to
all unit agreements unless otherwise stated in the
applicable prospectus supplement.

Enforcement of Rights

        The unit agent under a unit agreement will act
solely as our agent in connection with the units
issued under that agreement. The unit agent will not
assume any obligation or relationship of agency or
trust for or with any holders of those units or of the
securities comprising those units. The unit agent will
not be obligated to take any action on behalf of those
holders to enforce or protect their rights under the
units or the included securities.

        Except as indicated in the next paragraph, a
holder of a unit may, without the consent of the unit
agent or any other holder, enforce its rights as holder
under any security included in the unit, in accordance
with the terms of that security and the indenture,
warrant agreement, rights agreement or other
instrument under which that security is issued. Those
terms are described elsewhere in this prospectus
under the sections relating to debt securities,
warrants, stock purchase contracts, common stock
and preferred stock, as relevant.

        Notwithstanding the foregoing, a unit agreement
may limit or otherwise affect the ability of a holder
of units issued under that agreement to enforce its
rights, including any right to bring a legal action,
with respect to those units or any securities, other
than debt securities, that are included in those units.
Limitations of this kind will be described in the
applicable prospectus supplement.
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Unit Agreements Will Not Be Qualified Under
Trust Indenture Act

        No unit agreement will be qualified as an
indenture, and no unit agent will be required to
qualify as a trustee, under the Trust Indenture Act.
Therefore, holders of units issued under unit
agreements will not have the protections of the Trust
Indenture Act with respect to their units.

Mergers and Similar Transactions Permitted; No
Restrictive Covenants or Events of Default

        The unit agreements will not restrict our ability
to merge or consolidate with, or sell our assets to,
another corporation or other entity or to engage in
any other transactions. If at any time we merge or
consolidate with, or sell our assets substantially as an
entirety to, another corporation or other entity, the
successor entity will succeed to and assume our
obligations under the unit agreements. We will then
be relieved of any further obligation under these
agreements.

        The unit agreements will not include any
restrictions on our ability to put liens on our assets,
including our interests in our subsidiaries, nor will
they restrict our ability to sell our assets. The unit
agreements also will not provide for any events of
default or remedies upon the occurrence of any
events of default.
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Governing Law

        The unit agreements and the units will be
governed by New York law.

Form, Exchange and Transfer

        We will issue each unit in
global�i.e., book-entry�form only. Units in book-entry
form will be represented by a global security
registered in the name of a depositary, which will be
the holder of all the units represented by the global
security. Those who own beneficial interests in a unit
will do so through participants in the depositary's
system, and the rights of these indirect owners will
be governed solely by the applicable procedures of
the depositary and its participants. We describe
book-entry securities below under "Legal Ownership
and Book-Entry Issuance."

        Each unit and all securities comprising the unit
will be issued in the same form.

        If we issue any units in registered, non-global
form, the following will apply to them.

        The units will be issued in the denominations
stated in the applicable prospectus supplement.
Holders may exchange their units for units of smaller
denominations or combined into fewer units of larger
denominations, as long as the total amount is not
changed.

�
Holders may exchange or
transfer their units at the office of
the unit agent. Holders may also
replace lost, stolen, destroyed or
mutilated units at that office. We
may appoint another entity to
perform these functions or
perform them ourselves.

�
Holders will not be required to
pay a service charge to transfer
or exchange their units, but they
may be required to pay for any
tax or other governmental charge
associated with the transfer or
exchange. The transfer or
exchange, and any replacement,
will be made only if our transfer
agent is satisfied with the
holder's proof of legal ownership.
The transfer agent may also
require an indemnity before
replacing any units.
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�
If we have the right to redeem,
accelerate or settle any units
before their maturity, and we
exercise our right as to less than
all those units or other securities,
we may block the exchange or
transfer of those units during the
period beginning 15 days before
the day we mail the notice of
exercise and ending on the day of
that mailing, in order to freeze
the list of holders to prepare the
mailing. We may also refuse to
register transfers of or exchange
any unit selected for early
settlement, except that we will
continue to permit transfers and
exchanges of the unsettled
portion of any unit being
partially settled. We may also
block the transfer or exchange of
any unit in this manner if the unit
includes securities that are or
may be selected for early
settlement.

        Only the depositary will be entitled to transfer
or exchange a unit in global form, since it will be the
sole holder of the unit.

Payments and Notices

        In making payments and giving notices with
respect to our units, we will follow the procedures we
plan to use with respect to our debt securities, where
applicable. We describe those procedures above
under "Description of the Debt Securities We May
Offer�General" and "Description of the Debt
Securities We May Offer�Global Debt Securities."
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 LEGAL OWNERSHIP AND BOOK-ENTRY
ISSUANCE

In this section, we describe special
considerations that will apply to registered securities
issued in global�i.e., book-entry�form. First, we
describe the difference between legal ownership and
indirect ownership of registered securities. Then, we
describe special provisions that apply to global
securities.

Who is the Legal Owner of a Registered Security?

        Each security in registered form will be
represented either by a certificate issued in definitive
form to a particular investor or by one or more global
securities representing the entire issuance of
securities. We refer to those who have securities
registered in their own names, on the books that we
or the trustee, warrant agent or other agent maintain
for this purpose, as the "holders" of those securities.
These persons are the legal holders of the securities.
We refer to those who, indirectly through others, own
beneficial interests in securities that are not
registered in their own names as indirect owners of
those securities. As we discuss below, indirect
owners are not legal holders, and investors
(i.e., persons or institutions purchasing securities in
the offering to which a prospectus supplement
relates) in securities issued in book-entry form or in
street name will be indirect owners.

Book-Entry Owners

        We will issue each security in book-entry form
only, unless we specify otherwise in the applicable
prospectus supplement. This means securities will be
represented by one or more global securities
registered in the name of a financial institution that
holds them as depositary on behalf of other financial
institutions that participate in the depositary's
book-entry system. These participating institutions,
in turn, hold beneficial interests in the securities on
behalf of themselves or their customers.

        Under the indenture with respect to our debt
securities, only the person in whose name a security
is registered is recognized as the holder of that
security. Consequently, for securities issued in global
form, we will recognize only the depositary as the
holder of the securities and we will make all
payments on the securities, including deliveries of
any property other than cash, to the depositary. The
depositary passes along the payments it receives to
its participants, which in turn pass the payments
along to their customers who are the beneficial
owners. The depositary and its participants do so
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under agreements they have made with one another
or with their customers; they are not obligated to do
so under the terms of the securities.

        As a result, investors will not own securities
directly. Instead, they will own beneficial interests in
a global security, through a bank, broker or other
financial institution that participates in the
depositary's book-entry system or holds an interest
through a participant. As long as the securities are
issued in global form, investors will be indirect
owners, and not holders, of the securities.

Street Name Owners

        In the future we may terminate a global security
or issue securities initially in non-global form. In
these cases, investors may choose to hold their
securities in their own names or in street name.
Securities held by an investor in street name would
be registered in the name of a bank, broker or other
financial institution that the investor chooses, and the
investor would hold only a beneficial interest in those
securities through an account he or she maintains at
that institution.

        For securities held in street name, we will
recognize only the intermediary banks, brokers and
other financial institutions in whose names the
securities are registered as the holders of those
securities and we will make all payments on those
securities, including deliveries of any property other
than cash, to them. These institutions pass along the
payments they receive to their customers who are the
beneficial owners, but only because they agree to do
so in their customer agreements or because
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they are legally required to do so. Investors who hold
securities in street name will be indirect owners, not
holders, of those securities.

Legal Holders

        Our obligations as well as the obligations of any
trustee under any indenture and the obligations, if
any, of any warrant agents and unit agents and any
other third parties employed by us, the trustee or any
of those agents, run only to the holders of the
securities. We do not have obligations to investors
who hold beneficial interests in global securities, in
street name or by any other indirect means. This will
be the case whether an investor chooses to be an
indirect holder of a security or has no choice because
we are issuing the securities only in global form.

        For example, once we make a payment or give a
notice to the holder, we have no further responsibility
for that payment or notice even if that holder is
required, under agreements with depositary
participants or customers or by law, to pass it along
to the indirect owners but does not do so. Similarly,
if we want to obtain the approval of the holders for
any purpose�e.g., to amend an indenture for a series of
debt securities or warrants or the warrant agreement
for a series of warrants or to relieve us of the
consequences of a default or of our obligation to
comply with a particular provision of an indenture�we
would seek the approval only from the holders, and
not the indirect owners, of the relevant securities.
Whether and how the holders contact the indirect
owners is up to the holders.

        When we refer to "you" in this prospectus, we
mean those who invest in the securities being offered
by this prospectus, whether they are the holders or
only indirect owners of those securities. When we
refer to "your securities" in this prospectus, we mean
the securities in which you will hold a direct or
indirect interest.

Special Considerations for Indirect
Owners

        If you hold securities through a bank, broker or
other financial institution, either in book-entry form
or in street name, you should check with your own
institution to find out:

�
how it handles securities
payments and notices;

�
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whether it imposes fees or
charges;

�
whether and how you can
instruct it to exercise any rights
to purchase or sell warrant
property under a warrant or stock
purchase contract or to exchange
or convert a security for or into
other property;

�
how it would handle a request for
the holders' consent, if ever
required;

�
whether and how you can
instruct it to send you securities
registered in your own name so
you can be a holder, if that is
permitted in the future;

�
how it would exercise rights
under the securities if there were
a default or other event triggering
the need for holders to act to
protect their interests; and

�
if the securities are in book-entry
form, how the depositary's rules
and procedures will affect these
matters.

What is a Global Security?

        We will issue each security in book-entry form
only, unless we specify otherwise in the applicable
prospectus supplement. Each security issued in
book-entry form will be represented by a global
security that we deposit with and register in the name
of one or more financial institutions or their
nominees,
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which we select. A financial institution that we select
for any security for this purpose is called the
"depositary" for that security. A security will usually
have only one depositary but it may have more.

        Each series of securities will have one or more
of the following as the depositaries:

�
The Depository Trust Company,
New York, New York, which is
known as DTC;

�
a financial institution holding the
securities on behalf of Euroclear;

�
a financial institution holding the
securities on behalf of
Clearstream; and

�
any other clearing system or
financial institution named in the
applicable prospectus
supplement.

        The depositaries named above may also be
participants in one another's systems. Thus, for
example, if DTC is the depositary for a global
security, investors may hold beneficial interests in
that security through Euroclear or Clearstream, as
DTC participants. The depositary or depositaries for
your securities will be named in the applicable
prospectus supplement; if none is named, the
depositary will be DTC.

        A global security may represent one or any
other number of individual securities. Generally, all
securities represented by the same global security
will have the same terms. We may, however, issue a
global security that represents multiple securities of
the same kind, such as debt securities, that have
different terms and are issued at different times. We
call this kind of global security a master global
security. Your prospectus supplement will not
indicate whether your securities are represented by a
master global security.

        A global security may not be transferred to or
registered in the name of anyone other than the
depositary or its nominee, unless special termination
situations arise. We describe those situations below
under "�Holder's Option to Obtain a Non-Global
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Security; Special Situations When a Global Security
Will Be Terminated." As a result of these
arrangements, the depositary, or its nominee, will be
the sole registered owner and holder of all securities
represented by a global security, and investors will
be permitted to own only beneficial interests in a
global security. Beneficial interests must be held by
means of an account with a broker, bank or other
financial institution that in turn has an account with
the depositary or with another institution that does.
Thus, an investor whose security is represented by a
global security will not be a holder of the security,
but only an indirect owner of a beneficial interest in
the global security.

        If the prospectus supplement for a particular
security indicates that the security will be issued in
global form only, then the security will be
represented by a global security at all times unless
and until the global security is terminated. We
describe the situations in which this can occur below
under "�Holder's Option to Obtain a Non-Global
Security; Special Situations When a Global Security
Will Be Terminated." If termination occurs, we may
issue the securities through another book-entry
clearing system or decide that the securities may no
longer be held through any book-entry clearing
system.

Special Considerations for Global
Securities

        As an indirect owner, an investor's rights
relating to a global security will be governed by the
account rules of the depositary, those of the investor's
financial institution (e.g., Euroclear and Clearstream,
if DTC is the depositary), as well as general laws
relating to securities transfers. We do not recognize
this type of investor or any intermediary as a holder
of securities and instead deal only with the depositary
that holds the global security.
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        If securities are issued only in the form of a
global security, an investor should be aware of the
following:

�
an investor cannot cause the
securities to be registered in his
or her own name, and cannot
obtain non-global certificates for
his or her interest in the
securities, except in the special
situations we describe below;

�
an investor will be an indirect
holder and must look to his or
her own bank or broker for
payments on the securities and
protection of his or her legal
rights relating to the securities, as
we describe under "�Who is the
Legal Owner of a Registered
Security�Legal Holders" above;

�
an investor may not be able to
sell interests in the securities to
some insurance companies and
other institutions that are
required by law to own their
securities in non-book-entry
form;

�
an investor may not be able to
pledge his or her interest in a
global security in circumstances
where certificates representing
the securities must be delivered
to the lender or other beneficiary
of the pledge in order for the
pledge to be effective;

�
the depositary's policies and
those of any participant in the
depositary's system or other
intermediary (e.g., Euroclear or
Clearstream, if DTC is the
depositary) through which that
institution holds security
interests, which may change
from time to time, will govern
payments, transfers, exchanges
and other matters relating to an
investor's interest in a global
security. We and the trustee will
have no responsibility for any
aspect of the depositary's policies
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or actions or records of
ownership interests in a global
security. We and the trustee also
do not supervise the depositary in
any way;

�
the depositary will require that
those who purchase and sell
interests in a global security
within its book-entry system use
immediately available funds and
your broker or bank may require
you to do so as well; and

�
financial institutions that
participate in the depositary's
book-entry system and through
which an investor holds its
interest in the global securities
(including Euroclear and
Clearstream, if you hold through
them when the depositary is
DTC) may also have their own
policies affecting payments,
notices and other matters relating
to the securities. For example, if
you hold an interest in a global
security through Euroclear or
Clearstream, when DTC is the
depositary, Euroclear or
Clearstream, as applicable, will
require those who purchase and
sell interests in that security
through them to use immediately
available funds and comply with
other policies and procedures,
including deadlines for giving
instructions as to transactions
that are to be effected on a
particular day. There may be
more than one financial
intermediary in the chain of
ownership for an investor. We do
not monitor and are not
responsible for the policies or
actions of any of those
intermediaries.

Holder's Option to Obtain a Non-Global
Security; Special Situations When a
Global Security Will Be Terminated

        If we issue any series of securities in book-entry
form but we choose to give the beneficial owners of
that series the right to obtain non-global securities,
any beneficial owner entitled to obtain non-global
securities may do so by following the applicable
procedures of the depositary, any transfer agent or
registrar for that series and that owner's bank, broker
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or other financial institution through which that
owner holds its beneficial interest in the securities.

        In addition, in a few special situations described
below, a global security will be terminated and
interests in it will be exchanged for certificates in
non-global form representing the securities it
represented. After that exchange, the choice of
whether to hold the securities directly or in street
name will be up to the investor. Investors must
consult their own banks or brokers to find out how to
have
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their interests in a global security transferred on
termination to their own names, so that they will be
holders. We have described the rights of holders and
street name investors above under "�Who is the Legal
Owner of a Registered Security."

        The special situations for termination of a global
security are as follows:

�
DTC notifies us that it is
unwilling or unable to continue
acting as the depositary for that
global security, or DTC has
ceased to be a clearing agency
registered under the Securities
Exchange Act of 1934, and in
either case we fail to appoint a
successor depositary within
60 days;

�
we order in our sole discretion
that such global security will be
transferable, registrable and
exchangeable; or

�
in the case of a global security
representing debt securities or
warrants issued under an
indenture, an event of default has
occurred with regard to that
global security and is continuing.

        If a global security is terminated, only the
depositary, and neither we, the trustee for any debt
security, the warrant agent for any warrants or the
unit agent for any units, is responsible for deciding
the names of the institutions in whose names the
securities represented by the global security will be
registered and, therefore, who will be the holders of
those securities.

Considerations Relating to Euroclear and
Clearstream

        Euroclear and Clearstream are securities
clearance systems in Europe. Both systems clear and
settle securities transactions between their
participants through electronic, book-entry delivery
of securities against payment.

        As long as any global security is held by
Euroclear or Clearstream, you may hold an interest in
the global security only through an organization that
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participates, directly or indirectly, in Euroclear or
Clearstream. If you are a participant in either of those
systems, you may hold your interest directly in that
system. If you are not a participant, you may hold
your interest indirectly through organizations that are
participants in that system.

        If Euroclear or Clearstream is the depositary for
a global security and there is no depositary in the
United States, you will not be able to hold interests in
that global security through any securities clearance
system in the United States.

        If Euroclear or Clearstream is the depositary for
a global security, or if DTC is the depositary for a
global security and Euroclear and Clearstream hold
interests in the global security as participants in
DTC, then Euroclear and Clearstream will hold
interests in the global security on behalf of the
participants in their systems.

        Payments, deliveries, transfers, exchanges,
notices and other matters relating to the securities
made through Euroclear or Clearstream must comply
with the rules and procedures of those systems.
Those systems could change their rules and
procedures at any time. We have no control over
those systems or their participants and we take no
responsibility for their activities. Transactions
between participants in Euroclear or Clearstream on
one hand, and participants in DTC, on the other hand,
when DTC is the depositary, would also be subject to
DTC's rules and procedures.

Special Timing Considerations for
Transactions in Euroclear and
Clearstream

        Investors will be able to make and receive
through Euroclear and Clearstream payments, notices
and other communications and deliveries involving
any securities held through those systems only on
days when those systems are open for business.
Those systems may not be open for business on days
when banks, brokers and other institutions are open
for business in the United States.
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        In addition, because of time-zone differences,
U.S. investors who hold their interests in the
securities through these systems, and wish to transfer
their interests, or to receive or make a payment or
delivery with respect to their interests, on a particular
day may find that the transaction will not be effected
until the next business day in Luxembourg or
Brussels, as applicable. Investors who hold their
interests through both DTC and Euroclear or
Clearstream may need to make special arrangements
to finance any purchases or sales of their interests
between the U.S. and European clearing systems, and
those transactions may settle later than would be the
case for transactions within one clearing system.

 CERTAIN PROVISIONS OF MARYLAND
LAW AND HCP'S CHARTER AND BYLAWS

        The following paragraphs summarize certain
provisions of Maryland law and of our charter and
bylaws. This is a summary, and does not completely
describe Maryland law, our charter or our bylaws.
For a complete description, we refer you to the
MGCL, our charter and our bylaws. We have
incorporated by reference our charter and bylaws as
exhibits to the registration statement of which this
prospectus is a part.

Election of Directors

        Our bylaws provide that our board of directors
may establish, increase or decrease the number of
directors, provided that the number thereof shall
never be less than three nor more than eleven. At
each annual meeting of stockholders, the election of
directors shall be by a plurality of the votes cast.
Holders of common stock have no right to
cumulative voting for the election of directors.
Consequently, at each annual meeting of
stockholders, the holders of a majority of the
outstanding shares of our common stock can elect all
of our directors. A vacancy resulting from an
increase in the number of directors may be filled by a
majority vote of the entire board of directors or by
the affirmative vote of the holders of a majority of
our shares then entitled to vote at an election of
directors. Other vacancies may be filled by the vote
of a majority of the remaining directors.

Removal of Directors

        Our charter provides that a director of ours may
be removed by the affirmative vote of the holders of
two-thirds of the outstanding shares of our voting
stock or by a unanimous vote of all other directors.
Our stockholders may elect a successor to fill any
vacancy which results from the removal of a director.
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Business Combinations

        Under Maryland law, "business combinations"
between a Maryland corporation and an interested
stockholder or an affiliate of an interested
stockholder are prohibited for five years after the
most recent date on which the interested stockholder
becomes an interested stockholder. These business
combinations include a merger, consolidation, share
exchange, or, in circumstances specified in the
statute, an asset transfer or issuance or
reclassification of equity securities. An interested
stockholder is defined as:

�
any person who beneficially
owns ten percent or more of the
voting power of the corporation's
shares; or

�
an affiliate of the corporation
who, at any time within the
two-year period prior to the date
in question, was the beneficial
owner of ten percent or more of
the voting power of the then
outstanding voting stock of the
corporation.
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        After the five-year prohibition, any business
combination between the Maryland corporation and
an interested stockholder generally must be
recommended by the board of directors of the
corporation and approved by the affirmative vote of
at least:

�
80% of the votes entitled to be
cast by holders of outstanding
shares of voting stock of the
corporation; and

�
two-thirds of the votes entitled to
be cast by holders of voting stock
of the corporation other than
shares held by the interested
stockholder with whom or with
whose affiliate the business
combination is to be effected or
which are held by an affiliate or
associate of the interested
stockholder.

        These super-majority vote requirements do not
apply if the corporation's common stockholders
receive a minimum price, as defined under Maryland
law, for their shares in the form of cash or other
consideration in the same form as previously paid by
the interested stockholder for its shares. None of
these provisions of the Maryland law will apply,
however, to business combinations that are approved
or exempted by the board of directors of the
corporation prior to the time that the interested
stockholder becomes an interested stockholder.

        In addition to the restrictions on business
combinations provided under Maryland law, our
charter also contains restrictions on business
combinations. See "Description of Capital Stock We
May Offer�Business Combination Provisions."

Control Share Acquisitions

        Maryland law provides that "control shares" of a
Maryland corporation acquired in a "control share
acquisition" have no voting rights except to the
extent approved by a vote of two-thirds of the votes
entitled to be cast on the matter. Shares of stock
owned by the acquiror, by officers or by directors
who are employees of the corporation are excluded
from shares entitled to vote on the matter. "Control
shares" are voting shares of stock which, if
aggregated with all other shares of stock owned by
the acquiror or shares of stock for which the acquiror
is able to exercise or direct the exercise of voting
power except solely by virtue of a revocable proxy,
would entitle the acquiror to exercise voting power in
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electing directors within one of the following ranges
of voting power:

�
one-tenth or more but less than
one-third;

�
one-third or more but less than a
majority; or

�
a majority or more of all voting
power.

        Control shares do not include shares the
acquiring person is then entitled to vote as a result of
having previously obtained stockholder approval.
Except as otherwise specified in the statute, a
"control share acquisition" means the acquisition of
control shares.

        Once a person who has made or proposes to
make a control share acquisition has undertaken to
pay expenses and satisfied other conditions, the
person may compel the board of directors to call a
special meeting of stockholders to be held within
50 days of demand to consider the voting rights of
the shares. If no request for a meeting is made, the
corporation may itself present the question at any
stockholders meeting.

        If voting rights are not approved at the meeting
or if the acquiring person does not deliver an
acquiring person statement as required by the statute,
then the corporation may be able to redeem any or all
of the control shares for fair value, except for control
shares for which voting rights previously have been
approved. The right of the corporation to redeem
control shares is subject to certain conditions and
limitations. Fair value is determined without regard
to the absence of voting rights for control shares, as
of the date of the last control share acquisition by the
acquiror or of any meeting of
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stockholders at which the voting rights of control
shares are considered and not approved. If voting
rights for control shares are approved at a
stockholders meeting and the acquiror becomes
entitled to vote a majority of the shares entitled to
vote, all other stockholders may exercise appraisal
rights. The fair value of the shares as determined for
purposes of these appraisal rights may not be less
than the highest price per share paid by the acquiror
in the control share acquisition. Some of the
limitations and restrictions otherwise applicable to
the exercise of dissenters' rights do not apply in the
context of a control share acquisition.

        The control share acquisition statute does not
apply to shares acquired in a merger, consolidation or
share exchange if the corporation is a party to the
transaction or to acquisitions approved or exempted
by the charter or bylaws of the corporation. Our
charter and bylaws do not provide for any such
exemption.

Duties of Directors with Respect to Unsolicited
Takeovers

        Maryland law provides protection for Maryland
corporations against unsolicited takeovers by
limiting, among other things, the duties of the
directors in unsolicited takeover situations. The
duties of directors of Maryland corporations do not
require them to (a) accept, recommend or respond to
any proposal by a person seeking to acquire control
of the corporation, (b) make a determination under
the Maryland business combination or control share
acquisition statutes described above, or (c) act or fail
to act solely because of the effect the act or failure to
act may have on an acquisition or potential
acquisition of control of the corporation or the
amount or type of consideration that may be offered
or paid to the stockholders in an acquisition.
Moreover, under Maryland law the act of a director
of a Maryland corporation relating to or affecting an
acquisition or potential acquisition of control is not
subject to any higher duty or greater scrutiny than is
applied to any other act of a director. Maryland law
also contains a statutory presumption that an act of a
director of a Maryland corporation satisfies the
applicable standards of conduct for directors under
Maryland law.

Unsolicited Takeovers

        Under Maryland law, a Maryland corporation
with a class of equity securities registered under the
Securities Exchange Act of 1934, as amended, and at
least three independent directors may elect to be
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subject to certain statutory provisions relating to
unsolicited takeovers which, among other things,
would automatically classify the board of directors
into three classes with staggered terms of three years
each and vest in the board of directors the exclusive
right to determine the number of directors and the
exclusive right, by the affirmative vote of a majority
of the remaining directors, to fill vacancies on the
board of directors, even if the remaining directors do
not constitute a quorum. These statutory provisions
relating to unsolicited takeovers also provide that any
director elected to fill a vacancy shall hold office for
the remainder of the full term of the class of directors
in which the vacancy occurred, rather than the next
annual meeting of directors as would otherwise be
the case, and until his successor is elected and
qualified.

        An election to be subject to any or all of the
foregoing statutory provisions may be made in our
charter or bylaws, or by resolution of our board of
directors without stockholder approval. Any such
statutory provision to which we elect to be subject
will apply even if other provisions of Maryland law
or our charter or bylaws provide to the contrary.
Neither our charter nor our bylaws provides that we
are subject to any of the foregoing statutory
provisions relating to unsolicited takeovers.
However, our board of directors could adopt a
resolution, without stockholder approval, to elect to
become subject to some or all of these statutory
provisions.

        If we made an election to be subject to such
statutory provisions and our board of directors were
divided into three classes with staggered terms of
office of three years each, the classification and
staggered terms of office of our directors would
make it more difficult for a third party to gain control
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of our board of directors since at least two annual
meetings of stockholders, instead of one, generally
would be required to effect a change in the majority
of our board of directors.

Amendments to the Charter

        Provisions of our charter on business
combinations, the number of directors and certain
ownership restrictions may be amended only if
approved by our board of directors and by our
stockholders by the affirmative vote of two-thirds of
all of the votes entitled to be cast by our stockholders
on the matter. Other amendments to our charter
require approval by our board of directors and
approval by our stockholders by the affirmative vote
of a majority of all the votes entitled to be cast by our
stockholders on the matter.

Amendment to the Bylaws

        Provisions of our bylaws on the number of
directors, in certain circumstances, and the vote
required to amend the bylaws may be amended only
by unanimous vote of the board of directors or by the
affirmative vote of not less than 90% of all of the
votes entitled to be cast by our stockholders on the
matter. Other amendments to our bylaws require the
affirmative vote of a majority of the entire board of
directors or the affirmative vote of two-thirds of all
of the votes entitled to be cast by our stockholders on
the matter.

Dissolution of HCP, Inc.

        Our dissolution must be approved by our board
of directors by a majority vote of the entire board and
by our stockholders by the affirmative vote of a
majority of all the votes entitled to be cast by our
stockholders on the matter.

Advance Notice of Director Nominations and New
Business; Procedures of Special Meetings
Requested by Stockholders

        Our bylaws provide that nominations of persons
for election to the board of directors and the proposal
of business to be considered by stockholders at the
annual or special meeting of stockholders may be
made only:

�
pursuant to our notice of the
meeting;
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�
by or at the direction of the board
of directors; or

�
by a stockholder who was a
stockholder at the time the notice
of meeting was given and is
entitled to vote at the meeting
and who has complied with the
advance notice procedures,
including the minimum time
period, described in the bylaws.

        Our bylaws also provide that only the business
specified in our notice of meeting may be brought
before a special meeting of stockholders. Our bylaws
provide that our stockholders have the right to call a
special meeting only upon the written request of the
stockholders holding in the aggregate not less than
50% of the outstanding shares entitled to vote on the
business proposed to be transacted at such meeting.

Anti-Takeover Effect of Provisions of Maryland
Law and of the Charter and Bylaws

        The provisions in the charter on removal of
directors and business combinations, the business
combinations and control share acquisition
provisions of Maryland law, the advance notice
provisions of our bylaws and the provisions of our
bylaws relating to stockholder-requested special
meetings may delay, defer or prevent a change of
control or other transaction in which holders of some,
or a
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majority, of the common stock might receive a
premium for their common stock over the then
prevailing market price or which such holders might
believe to be otherwise in their best interests.

Limitation of Liability and Indemnification

        Maryland law permits a Maryland corporation
to include in its charter a provision limiting the
liability of its directors and officers to the corporation
and its stockholders for money damages. However, a
Maryland corporation may not limit liability resulting
from actual receipt of an improper benefit or profit in
money, property or services. Also, liability resulting
from active and deliberate dishonesty may not be
eliminated if a final judgment establishes that the
dishonesty is material to the cause of action. Our
charter contains a provision which limits the liability
of directors and officers for money damages to the
maximum extent permitted by Maryland law. This
provision does not limit our right or that of our
stockholders to obtain equitable relief, such as an
injunction or rescission.

        Our bylaws obligate us, to the maximum extent
permitted by Maryland law, to indemnify and,
without requiring a preliminary determination as to
the ultimate entitlement to indemnification, to pay or
reimburse reasonable expenses before final
disposition of a proceeding to:

�
any present or former director or
officer who is made a party to the
proceeding by reason of his
service in that capacity; or

�
any individual who, while one of
our directors or officers and at
our request, serves or has served
another corporation, partnership,
joint venture, trust, employee
benefit plan or any other
enterprise as a director, officer,
partner or trustee of such
corporation, partnership, joint
venture, trust, employee benefit
plan, or other enterprise and who
is made a party to the proceeding
by reason of his service in that
capacity.

        The bylaws authorize us, with the approval of
our board of directors, to provide indemnification
and advancement of expenses to our agents and
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        Unless limited by a corporation's charter,
Maryland law requires a corporation to indemnify a
director or officer who has been successful, on the
merits or otherwise, in the defense of any proceeding
to which he is made a party by reason of his service
in that capacity, or in the defense of any claim, issue
or matter in the proceeding. Our charter does not
alter this requirement.

        Maryland law permits a corporation to
indemnify its present and former directors and
officers, among others, against:

�
judgments;

�
penalties;

�
fines;

�
settlements; and

�
reasonable expenses actually
incurred by them in connection
with any proceeding to which
they may be made a party by
reason of their service in those or
other capacities.

        Maryland law does not permit a corporation to
indemnify its present and former directors and
officers if it is established that:

�
the act or omission of the director
or officer was material to the
matter giving rise to the
proceeding and was committed in
bad faith or was the result of
active and deliberate dishonesty;

�
the director or officer actually
received an improper personal
benefit in money, property or
services; or
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�
in the case of any criminal
proceeding, the director or
officer had reasonable cause to
believe that the act or omission
was unlawful.

        Under Maryland law, a Maryland corporation
generally may not indemnify for an adverse
judgment in a suit by or in the right of the
corporation. Also, a Maryland corporation generally
may not indemnify for a judgment of liability on the
basis that personal benefit was improperly received.
In either of these cases, a Maryland corporation may
indemnify for expenses only if a court so orders.

        Maryland law permits a corporation to advance
reasonable expenses to a director or officer. First,
however, the corporation must receive a written
affirmation by the director or officer of his good faith
belief that he has met the standard of conduct
necessary for indemnification by the corporation.
The corporation must also receive a written
undertaking, either by the director or officer or on his
behalf, to repay the amount paid or reimbursed by the
corporation if it shall ultimately be determined that
the standard of conduct was not met. The termination
of any proceeding by conviction, or upon a plea of
nolo contendere or its equivalent, or an entry of any
order of probation prior to judgment, creates a
rebuttable presumption that the director or officer did
not meet the requisite standard of conduct required
for indemnification to be permitted.

        It is the position of the Commission that
indemnification of directors and officers for
liabilities arising under the Securities Act is against
public policy and is unenforceable pursuant to
Section 14 of the Securities Act.

 MATERIAL UNITED STATES FEDERAL
INCOME TAX CONSIDERATIONS

        The following is a general summary of the
material United States federal income tax
considerations regarding our election to be taxed as a
REIT and the ownership and disposition of certain of
the securities offered by this prospectus. This
summary does not purport to be a complete analysis
of all of the potential tax considerations relating
thereto. This summary is based on current law, is for
general information only and is not tax advice. For
purposes of this summary under the heading
"Material United States Federal Income Tax
Considerations," references to "HCP," "we," "our,"
and "us" mean only HCP, Inc., and not its
subsidiaries, except as otherwise indicated.
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        The information in this summary is based on:

�
the Internal Revenue Code;

�
current, temporary and proposed
Treasury Regulations
promulgated under the Internal
Revenue Code;

�
the legislative history of the
Internal Revenue Code;

�
current administrative
interpretations and practices of
the Internal Revenue Service;
and

�
court decisions;

in each case, as of the date of this prospectus. In
addition, the administrative interpretations and
practices of the Internal Revenue Service include its
practices and policies as expressed in private letter
rulings that are not binding on the Internal Revenue
Service except with respect to the particular
taxpayers who requested and received those rulings.
Future legislation, Treasury Regulations,
administrative interpretations and practices and/or
court decisions may change or adversely affect the
tax considerations described in this prospectus. Any
such change could apply retroactively to transactions
preceding the date of the change. We have not
requested and do not intend to request a ruling from
the Internal Revenue Service that we qualify as a
REIT or concerning the treatment of the securities
offered by this prospectus, and the statements in this
prospectus are not binding on the Internal Revenue
Service or any court. Thus, we can provide no
assurance that the tax considerations
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contained in this summary will not be challenged by
the Internal Revenue Service or will be sustained by
a court if so challenged.

        This summary assumes that the securities
offered by this prospectus are held as "capital assets"
(generally, property held for investment within the
meaning of Section 1221 of the Internal Revenue
Code). Your tax treatment will vary depending on the
terms of the specific securities that you acquire, as
well as your particular situation. Supplemental
United States federal income tax considerations
relevant to your ownership of the particular securities
offered by this prospectus may be provided in the
prospectus supplement that relates to those securities.
This discussion does not purport to deal with all
aspects of taxation that may be relevant to holders of
our securities in light of their personal investment or
tax circumstances, or to holders who receive special
treatment under the United States federal income tax
laws except to the extent discussed specifically
herein. Holders of securities offered by this
prospectus receiving special treatment include,
without limitation:

�
banks, insurance companies or
other financial institutions;

�
brokers or dealers in securities or
commodities;

�
traders in securities;

�
expatriates and certain former
citizens or long-term residents of
the United States;

�
tax-exempt organizations;

�
persons who are subject to the
alternative minimum tax;

�
persons who hold the securities
offered by this prospectus as a
position in a "straddle" or as part
of a "hedging," "conversion" or
other risk reduction transaction;

�
persons deemed to sell the
securities offered by this
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prospectus under the constructive
sale provisions of the Internal
Revenue Code;

�
United States persons that have a
functional currency other than
the United States dollar;

�
except to the extent specifically
discussed below, non-U.S.
holders (as defined below); or

�
persons that are S corporations,
real estate investment trusts,
regulated investment companies,
partnerships or other
pass-through entities.

        In addition, this discussion does not address any
state, local or foreign tax consequences associated
with the ownership of the securities offered by this
prospectus or our election to be taxed as a REIT.

You are urged to consult your tax advisor
regarding the specific tax consequences to you of:

�
the acquisition, ownership and
sale or other disposition of the
securities offered by this
prospectus, including the
United States federal, state,
local, foreign and other tax
consequences;

�
our election to be taxed as a
REIT for United States federal
income tax purposes; and

�
potential changes in applicable
tax laws.

Taxation of the Company

General

        We elected to be taxed as a REIT under
Sections 856 through 860 of the Internal Revenue
Code, commencing with our taxable year ended
December 31, 1985. We believe we have been
organized and have operated in a manner which
allows us to qualify for taxation as a REIT under the
Internal Revenue Code commencing with our taxable
year ended December 31, 1985. We currently intend
to continue to be organized and operate in this
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depend upon our ability to meet the various
qualification tests imposed under the Internal
Revenue Code, including through actual annual
operating results, asset composition, distribution
levels and diversity of stock ownership. Accordingly,
no assurance can be given that we have been
organized and have operated, or will continue to be
organized and operate, in a manner so as to qualify or
remain qualified as a REIT. See "�Failure to Qualify."

        The sections of the Internal Revenue Code and
the corresponding Treasury Regulations that relate to
the qualification and taxation as a REIT are highly
technical and complex. The following sets forth the
material aspects of the sections of the Internal
Revenue Code that govern the United States federal
income tax treatment of a REIT and its stockholders.
This summary is qualified in its entirety by the
applicable Internal Revenue Code provisions,
Treasury Regulations, and related administrative and
judicial interpretations thereof. Latham &
Watkins LLP has acted as our tax counsel in
connection with this prospectus and our election to
be taxed as a REIT.

        Latham & Watkins LLP has rendered an
opinion to us to the effect that, commencing with our
taxable year ended December 31, 1985, we have
been organized and have operated in conformity with
the requirements for qualification and taxation as a
REIT, and that our proposed method of operation
will enable us to continue to meet the requirements
for qualification and taxation as a REIT under the
Internal Revenue Code. It must be emphasized that
this opinion was based on various assumptions and
representations as to factual matters, including
representations made by us in factual certificates
provided by one of our officers. In addition, this
opinion was based upon our factual representations
set forth in this prospectus. Moreover, our
qualification and taxation as a REIT depend upon our
ability to meet the various qualification tests imposed
under the Internal Revenue Code which are discussed
below, including through actual annual operating
results, asset composition, distribution levels and
diversity of stock ownership, the results of which
have not been and will not be reviewed by Latham &
Watkins LLP. Accordingly, no assurance can be
given that our actual results of operation for any
particular taxable year have satisfied or will satisfy
those requirements. See "�Failure to Qualify." Further,
the anticipated income tax treatment described in this
prospectus may be changed, perhaps retroactively, by
legislative, administrative or judicial action at any
time. Latham & Watkins LLP has no obligation to
update its opinion subsequent to its date.

        Provided we qualify for taxation as a REIT, we
generally will not be required to pay United States
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federal corporate income taxes on our REIT taxable
income that is currently distributed to our
stockholders. This treatment substantially eliminates
the "double taxation" that ordinarily results from
investment in a C corporation. A C corporation is a
corporation that is generally required to pay tax at the
corporate-level. Double taxation generally means
taxation that occurs once at the corporate level when
income is earned and once again at the stockholder
level when the income is distributed. We will be
required to pay United States federal income tax,
however, as follows:

�
We will be required to pay tax at
regular corporate tax rates on any
undistributed REIT taxable
income, including undistributed
net capital gains.

�
We may be required to pay the
"alternative minimum tax" on our
items of tax preference under
some circumstances.

�
If we have: (a) net income from
the sale or other disposition of
"foreclosure property" which is
held primarily for sale to
customers in the ordinary course
of business; or (b) other
nonqualifying income from
foreclosure property, we will be
required to pay tax at the highest
corporate rate on this income.
Foreclosure property generally is
defined as property we acquired
through foreclosure or after a
default on a loan secured by the
property or a lease of the
property and for which an
election is in effect.

�
We will be required to pay a
100% tax on any net income
from prohibited transactions.
Prohibited transactions are, in
general, sales or other taxable
dispositions of property, other
than
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foreclosure property, held as
inventory or primarily for sale to
customers in the ordinary course
of business.

�
If we fail to satisfy the 75% gross
income test or the 95% gross
income test, as described below,
but have otherwise maintained
our qualification as a REIT
because certain other
requirements are met, we will be
required to pay a tax equal to
(a) the greater of (i) the amount
by which 75% of our gross
income exceeds the amount
qualifying under the 75% gross
income test and (ii) the amount
by which 95% of our gross
income (90% for our taxable
years ended on or prior to
December 31, 2004) exceeds the
amount qualifying under the 95%
gross income test, multiplied by
(b) a fraction intended to reflect
our profitability.

�
If we fail to satisfy any of the
REIT asset tests (other than a de
minimis failure of the 5% or 10%
asset tests), as described below,
due to reasonable cause and not
due to willful neglect, and we
nonetheless maintain our REIT
qualification because of specified
cure provisions, we will be
required to pay a tax equal to the
greater of $50,000 or the highest
corporate tax rate multiplied by
the net income generated by the
nonqualifying assets that caused
us to fail such test.

�
If we fail to satisfy any provision
of the Internal Revenue Code
that would result in our failure to
qualify as a REIT (other than a
violation of the REIT gross
income tests or certain violations
of the asset tests described
below) and the violation is due to
reasonable cause and not due to
willful neglect, we may retain
our REIT qualification but will
be required to pay a penalty of
$50,000 for each such failure.
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�
We will be required to pay a 4%
excise tax to the extent we fail to
distribute during each calendar
year at least the sum of (a) 85%
of our REIT ordinary income for
the year, (b) 95% of our REIT
capital gain net income for the
year, and (c) any undistributed
taxable income from prior
periods.

�
If we acquire any asset from a
corporation which is or has been
a C corporation in a transaction
in which the basis of the asset in
our hands is determined by
reference to the basis of the asset
in the hands of the C corporation
(as we expect occurred as a result
of the merger with CNL
Retirement Corp. (the "Advisor")
in 2006 and the acquisition of
Slough Estates USA, Inc.
("SEUSA") in 2007), and we
subsequently recognize gain on
the disposition of the asset during
the ten-year period beginning on
the date on which we acquired
the asset, then we will be
required to pay tax at the highest
regular corporate tax rate on this
gain to the extent of the excess of
(a) the fair market value of the
asset over (b) our adjusted basis
in the asset, in each case
determined as of the date on
which we acquired the asset. The
results described in this
paragraph with respect to the
recognition of gain assume that
certain elections specified in
applicable Treasury Regulations
are either made or forgone by us
or by the entity from which the
assets are acquired, in each case,
depending upon the date such
acquisition occurred.

�
We will be required to pay a
100% tax on any "redetermined
rents," "redetermined
deductions" or "excess interest."
In general, redetermined rents are
rents from real property that are
overstated as a result of services
furnished to any of our tenants by
a "taxable REIT subsidiary" of
ours. Redetermined deductions
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and excess interest generally
represent amounts that are
deducted by a taxable REIT
subsidiary of ours for amounts
paid to us that are in excess of
the amounts that would have
been deducted based on
arm's-length negotiations.

�
Certain of our subsidiaries are C
corporations, the earnings of
which will be subject to United
States federal corporate income
tax.
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Requirements for Qualification as a REIT

        The Internal Revenue Code defines a REIT as a
corporation, trust or association:

(1)
that is managed by one or more
trustees or directors;

(2)
that issues transferable shares or
transferable certificates to
evidence its beneficial
ownership;

(3)
that would be taxable as a
domestic corporation but for
special Internal Revenue Code
provisions applicable to REITs;

(4)
that is not a financial institution
or an insurance company within
the meaning of certain provisions
of the Internal Revenue Code;

(5)
that is beneficially owned by 100
or more persons;

(6)
not more than 50% in value of
the outstanding stock of which is
owned, actually or
constructively, by five or fewer
individuals, including certain
specified entities, during the last
half of each taxable year; and

(7)
that meets other tests, described
below, regarding the nature of its
income and assets and the
amount of its distributions.

        The Internal Revenue Code provides that
conditions (1) to (4), inclusive, must be met during
the entire taxable year and that condition (5) must be
met during at least 335 days of a taxable year of
twelve months, or during a proportionate part of a
taxable year of less than twelve months.
Conditions (5) and (6) do not apply until after the
first taxable year for which an election is made to be
taxed as a REIT. For purposes of condition (6), the
term "individual" includes a supplemental
unemployment compensation benefit plan, a private
foundation or a portion of a trust permanently set
aside or used exclusively for charitable purposes, but
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generally does not include a qualified pension plan or
profit sharing trust.

        We believe that we have been organized, have
operated and have issued sufficient shares of capital
stock with sufficient diversity of ownership to allow
us to satisfy conditions (1) through (7) inclusive,
during the relevant time periods. In addition, our
charter documents provide for restrictions regarding
ownership and transfer of our shares which are
intended to assist us in continuing to satisfy the
ownership requirements described in conditions (5)
and (6) above. These stock ownership and transfer
restrictions are described in "Description of Capital
Stock We May Offer�Transfer and Ownership
Restrictions Relating to our Common Stock,"
"Description of Capital Stock We May Offer�Business
Combination Provisions" and "Description of Capital
Stock We May Offer�Transfer and Ownership
Restrictions Relating to our Preferred Stock." These
restrictions, however, may not ensure that we will, in
all cases, be able to satisfy the share ownership
requirements described in conditions (5) and
(6) above. If we fail to satisfy these share ownership
requirements, except as provided in the next two
sentences, our status as a REIT will terminate. See
"Failure to Qualify." If, however, we comply with the
rules contained in applicable Treasury Regulations
that require us to ascertain the actual ownership of
our shares and we do not know, or would not have
known through the exercise of reasonable diligence,
that we failed to meet the requirement described in
condition (6) above, we will be treated as having met
this requirement.

        In addition, we may not maintain our status as a
REIT unless our taxable year is the calendar year.
We have and will continue to have a calendar taxable
year.

Ownership of Interests in Partnerships
and Limited Liability Companies

        We own and operate one or more properties
through partnerships and limited liability companies.
Treasury Regulations provide that if we are a partner
in a partnership, we will be deemed to own our
proportionate share of the assets of the partnership
based on our interest in partnership capital, subject
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to special rules relating to the 10% REIT asset test
described below. Also, we will be deemed to be
entitled to our proportionate share of the income of
the partnership. The assets and gross income of the
partnership retain the same character in our hands,
including for purposes of satisfying the gross income
tests and the asset tests. In addition, for these
purposes, the assets and items of income of any
partnership in which we own a direct or indirect
interest include such partnership's share of assets and
items of income of any partnership in which it owns
an interest. A brief summary of the rules governing
the United States federal income taxation of
partnerships and their partners is included below in
"�Tax Aspects of the Partnerships." The treatment
described above also applies with respect to the
ownership of interests in limited liability companies
or other entities that are treated as partnerships for
tax purposes.

        We have direct or indirect control of certain
partnerships and limited liability companies and
intend to continue to operate them in a manner
consistent with the requirements for our qualification
as a REIT. We are a limited partner or non-managing
member in certain partnerships and limited liability
companies. If any such partnership or limited liability
company were to take actions that could jeopardize
our status as a REIT or require us to pay tax, we may
be forced to dispose of our interest in such entity. In
addition, it is possible that a partnership or limited
liability company could take an action which could
cause us to fail a REIT income or asset test, and that
we would not become aware of such action in a time
frame which would allow us to dispose of our
interest in the applicable entity or take other
corrective action on a timely basis. In that case,
unless we were entitled to relief, as described below,
we would fail to qualify as a REIT.

Ownership of Interests in Qualified REIT
Subsidiaries

        We may, from time to time, own interests in
subsidiary corporations. We own and operate a
number of properties through our wholly-owned
subsidiaries that we believe will be treated as
"qualified REIT subsidiaries" under the Internal
Revenue Code. A corporation will qualify as our
qualified REIT subsidiary if we own 100% of its
outstanding stock and if we do not elect with the
subsidiary to treat it as a "taxable REIT subsidiary,"
as described below. A corporation that is a qualified
REIT subsidiary is not treated as a separate
corporation for United States federal income tax
purposes, and all assets, liabilities and items of
income, deduction and credit of a qualified REIT
subsidiary are treated as assets, liabilities and items
of income, deduction and credit (as the case may be)
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of the parent REIT for all purposes under the Internal
Revenue Code (including all REIT qualification
tests). Thus, in applying the United States federal tax
requirements described in this prospectus, the
subsidiaries in which we own a 100% interest (other
than any taxable REIT subsidiaries) are ignored, and
all assets, liabilities and items of income, deduction
and credit of such subsidiaries are treated as our
assets, liabilities and items of income, deduction and
credit. A qualified REIT subsidiary is not required to
pay United States federal income tax, and our
ownership of the stock of a qualified REIT subsidiary
does not violate the restrictions on ownership of
securities of any one issuer which constitute more
than 10% of the voting power or value of such
issuer's securities or more than 5% of the value of our
total assets, as described below in "�Asset Tests."

Ownership of Interests in Subsidiary
REITs

        We own an interest in HCP Life Science
REIT, Inc. ("HCP Life Science REIT") which has
elected to be taxed as a REIT under Sections 856
through 860 of the Internal Revenue Code
commencing with its initial taxable year ending
December 31, 2007. Provided that HCP Life Science
REIT qualifies as a REIT, our interest in HCP Life
Science REIT will be treated as a qualifying real
estate asset for purposes of the REIT asset tests and
any dividend income or gains derived by us from
HCP Life Science REIT will generally be treated as
income that qualifies for purposes of the REIT gross
income tests. To qualify as a REIT, HCP Life
Science REIT must independently satisfy the various
REIT qualification requirements described in this
summary. If HCP Life Science REIT were to fail to
qualify
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as a REIT, and certain relief provisions do not apply,
it would be treated as a regular taxable corporation
and its income would be subject to United States
federal income tax. In addition, a failure of HCP Life
Science REIT to qualify as a REIT would have an
adverse effect on our ability to comply with the REIT
income and asset tests, and thus our ability to qualify
as a REIT.

Ownership of Interests in Taxable REIT
Subsidiaries

        A taxable REIT subsidiary of ours is an entity
treated as a corporation (other than a REIT) in which
we directly or indirectly hold stock, and that has
made a joint election with us to be treated as a
taxable REIT subsidiary. A taxable REIT subsidiary
also includes any entity treated as a corporation
(other than a REIT) with respect to which a taxable
REIT subsidiary owns securities possessing more
than 35% of the total voting power or value of the
outstanding securities of such corporation. A taxable
REIT subsidiary generally may engage in any
business, including the provision of customary or
non-customary services to tenants of its parent REIT,
except that a taxable REIT subsidiary may not
directly or indirectly operate or manage a lodging or
healthcare facility or directly or indirectly provide to
any other person (under a franchise, license or
otherwise) rights to any brand name under which any
lodging or healthcare facility is operated. A taxable
REIT subsidiary is subject to United States federal
income tax, and state and local income tax where
applicable, as a regular C corporation. In addition, a
taxable REIT subsidiary may be prevented from
deducting interest on debt funded directly or
indirectly by its parent REIT if certain tests regarding
the taxable REIT subsidiary's debt to equity ratio and
interest expense are not satisfied. We currently own
interests in several taxable REIT subsidiaries, and
may acquire interests in additional taxable REIT
subsidiaries in the future. Our ownership of securities
of our taxable REIT subsidiaries will not be subject
to the 5% or 10% asset tests described below. See
"�Asset Tests."

Income Tests

        We must satisfy two gross income requirements
annually to maintain our qualification as a REIT:

�
First, in each taxable year, we
must derive directly or indirectly
at least 75% of our gross income,
excluding gross income from
prohibited transactions, certain
hedging transactions entered into
after July 30, 2008, and certain
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foreign currency gains
recognized after July 30, 2008,
from (a) certain investments
relating to real property or
mortgages on real property,
including "rents from real
property" and, in certain
circumstances, interest, or
(b) some types of temporary
investments; and

�
Second, in each taxable year, we
must derive at least 95% of our
gross income, excluding gross
income from prohibited
transactions, certain hedging
transactions entered into on or
after January 1, 2005, and certain
foreign currency gains
recognized after July 30, 2008,
from the real property
investments described above,
dividends, interest and gain from
the sale or disposition of stock or
securities, or from any
combination of the foregoing.

        For these purposes, the term "interest" generally
does not include any amount received or accrued,
directly or indirectly, if the determination of all or
some of the amount depends in any way on the
income or profits of any person. However, an amount
received or accrued generally will not be excluded
from the term "interest" solely by reason of being
based on a fixed percentage or percentages of
receipts or sales.
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        Rents we receive from a tenant will qualify as
"rents from real property" for the purpose of
satisfying the gross income requirements for a REIT
described above only if all of the following
conditions are met:

�
The amount of rent is not based
in any way on the income or
profits of any person. However,
an amount we receive or accrue
generally will not be excluded
from the term "rents from real
property" solely because it is
based on a fixed percentage or
percentages of receipts or sales;

�
We do not, or an actual or
constructive owner of 10% or
more of our capital stock, does
not, actually or constructively
own 10% or more of the interests
in the assets or net profits of the
tenant, or, if the tenant is a
corporation, 10% or more of the
voting power or value of all
classes of stock of the tenant.
Rents we receive from such a
tenant that is our taxable REIT
subsidiary, however, will not be
excluded from the definition of
"rents from real property" as a
result of this condition if at least
90% of the space at the property
to which the rents relate is leased
to third parties, and the rents paid
by the taxable REIT subsidiary
are substantially comparable to
rents paid by our other tenants
for comparable space. Whether
rents paid by our taxable REIT
subsidiary are substantially
comparable to rents paid by our
other tenants is determined at the
time the lease with the taxable
REIT subsidiary is entered into,
extended, and modified, if such
modification increases the rents
due under such lease.
Notwithstanding the foregoing,
however, if a lease with a
"controlled taxable REIT
subsidiary" is modified and such
modification results in an
increase in the rents payable by
such taxable REIT subsidiary,
any such increase will not qualify
as "rents from real property." For
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purposes of this rule, a
"controlled taxable REIT
subsidiary" is a taxable REIT
subsidiary in which we own
stock possessing more than 50%
of the voting power or more than
50% of the total value of the
outstanding stock. In addition,
rents we receive from a tenant
that also is our taxable REIT
subsidiary will not be excluded
from the definition of "rents from
real property" as a result of our
ownership interest in the taxable
REIT subsidiary if the property
to which the rents relate is a
qualified lodging facility, or on
or after January 1, 2009, a
qualified healthcare property, and
such property is operated on
behalf of the taxable REIT
subsidiary by a person who is an
independent contractor and
certain other requirements are
met. Our taxable REIT
subsidiaries will be subject to
United States federal income tax
on their income from the
operation of these properties.

�
Rent attributable to personal
property, leased in connection
with a lease of real property, is
not greater than 15% of the total
rent we receive under the lease. If
this condition is not met, then the
portion of rent attributable to the
personal property will not qualify
as "rents from real property;" and

�
We generally do not operate or
manage the property or furnish or
render services to our tenants,
subject to a 1% de minimis
exception and except as provided
below. We may, however,
perform services that are "usually
or customarily rendered" in
connection with the rental of
space for occupancy only and are
not otherwise considered
"rendered to the occupant" of the
property. Examples of such
services include the provision of
light, heat, or other utilities, trash
removal and general maintenance
of common areas. In addition, we
may employ an independent
contractor from whom we derive
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no revenue to provide customary
services, or a taxable REIT
subsidiary, which may be wholly
or partially owned by us, to
provide both customary and
non-customary services to our
tenants without causing the rent
we receive from those tenants to
fail to qualify as "rents from real
property." Any amounts we
receive from a taxable REIT
subsidiary with respect to the
taxable REIT subsidiary's
provision of non-customary
services will, however, be
nonqualifying income under the
75% gross income test and,
except to the extent received
through the payment of
dividends, the 95% gross income
test.

        We generally do not intend to receive rent
which fails to satisfy any of the above conditions.
Notwithstanding the foregoing, we may have taken
and may continue to take actions which fail to
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satisfy one or more of the above conditions to the
extent that we determine, based on the advice of our
tax counsel, that those actions will not jeopardize our
tax status as a REIT. In addition, with respect to the
limitation on the rental of personal property, we have
not obtained appraisals of the real property and
personal property leased to tenants. Accordingly,
there can be no assurance that the Internal Revenue
Service will agree with our determinations of value.

        Income we receive that is attributable to the
rental of parking spaces at our properties will
constitute rents from real property for purposes of the
REIT gross income tests if any services provided
with respect to the parking facilities are performed by
independent contractors from whom we derive no
income, either directly or indirectly, or by a taxable
REIT subsidiary, and certain other requirements are
met. With the exception of some parking facilities we
operate, we believe that the income we receive that is
attributable to parking facilities meets these tests and,
accordingly, will constitute rents from real property
for purposes of the REIT gross income tests.

        From time to time, we enter into hedging
transactions with respect to one or more of our assets
or liabilities. Our hedging activities may include
entering into interest rate swaps, caps, and floors,
options to purchase these items, and futures and
forward contracts. Income from a hedging
transaction, including gain from the sale or
disposition of such a transaction, that is clearly
identified as a hedging transaction as specified in the
Internal Revenue Code will not constitute gross
income and thus will be exempt from the 95% gross
income test to the extent such a hedging transaction
is entered into on or after January 1, 2005, and from
the 75% gross income test to the extent such hedging
transaction is entered into after July 30, 2008.
Income and gain from a hedging transaction,
including gain from the sale or disposition of such a
transaction will be treated as nonqualifying income
for purposes of the 75% gross income test if entered
into on or prior to July 30, 2008 and will be treated
as qualifying income for purposes of the 95% gross
income test if entered into prior to January 1, 2005.
The term "hedging transaction," as used above,
generally means any transaction we enter into in the
normal course of our business primarily to manage
risk of (1) interest rate changes or fluctuations with
respect to borrowings made or to be made by us to
acquire or carry real estate assets, or (2) for hedging
transactions entered into after July 30, 2008,
currency fluctuations with respect to an item of
qualifying income under the 75% or 95% gross
income test. To the extent that we do not properly
identify such transactions as hedges, we hedge other
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risks or we hedge with other types of financial
instruments, the income from those transactions is
not likely to be treated as qualifying income for
purposes of the gross income tests. We intend to
structure any hedging transactions in a manner that
does not jeopardize our status as a REIT.

        We have made an investment in a property
located in Mexico. This investment could cause us to
incur foreign currency gains or losses. Prior to
July 30, 2008, the characterization of any such
foreign currency gains for purposes of the REIT
gross income tests was unclear, though the Internal
Revenue Service had indicated that REITs may apply
the principles of proposed Treasury Regulations to
determine whether such foreign currency gain
constitutes qualifying income under the REIT income
tests. As a result, we anticipate that any foreign
currency gain we recognized relating to rents we
receive from our property located in Mexico was
qualifying income for purposes of the 75% and 95%
gross income tests. Any foreign currency gains
recognized after July 30, 2008, to the extent
attributable to specific items of qualifying income or
gain, or specific qualifying assets, however,
generally will not constitute gross income for
purposes of the 75% and 95% gross income tests, and
therefore will be exempt from these tests.

        Dividends we receive from our taxable REIT
subsidiaries will qualify under the 95%, but not the
75%, REIT gross income test.

        The Department of Treasury has the authority to
determine whether any item of income or gain
recognized after July 30, 2008, which does not
otherwise qualify under the 75% or 95% gross
income
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tests, may be excluded as gross income for purposes
of such tests or may be considered income that
qualifies under either such test.

        We believe that the aggregate amount of our
nonqualifying income, from all sources, in any
taxable year will not exceed the limit on
nonqualifying income under the gross income tests.
If we fail to satisfy one or both of the 75% or 95%
gross income tests for any taxable year, we may
nevertheless qualify as a REIT for the year if we are
entitled to relief under certain provisions of the
Internal Revenue Code. Commencing with our
taxable year beginning January 1, 2005, we generally
may make use of the relief provisions if:

�
following our identification of
the failure to meet the 75% or
95% gross income tests for any
taxable year, we file a schedule
with the Internal Revenue
Service setting forth each item of
our gross income for purposes of
the 75% or 95% gross income
tests for such taxable year in
accordance with Treasury
Regulations to be issued; and

�
our failure to meet these tests
was due to reasonable cause and
not due to willful neglect.

        It is not possible, however, to state whether in
all circumstances we would be entitled to the benefit
of these relief provisions. For example, if we fail to
satisfy the gross income tests because nonqualifying
income that we intentionally accrue or receive
exceeds the limits on nonqualifying income, the
Internal Revenue Service could conclude that our
failure to satisfy the tests was not due to reasonable
cause. If these relief provisions do not apply to a
particular set of circumstances, we will not qualify as
a REIT. As discussed above in "�Taxation of the
Company�General," even if these relief provisions
apply, and we retain our status as a REIT, a tax
would be imposed with respect to our nonqualifying
income. We may not always be able to comply with
the gross income tests for REIT qualification despite
our periodic monitoring of our income.

Prohibited Transaction Income

        Any gain that we realize on the sale of property
held as inventory or otherwise held primarily for sale
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to customers in the ordinary course of business will
be treated as income from a prohibited transaction
that is subject to a 100% penalty tax. Our gain would
include any gain realized by our qualified REIT
subsidiaries and our share of any gain realized by any
of the partnerships or limited liability companies in
which we own an interest. This prohibited transaction
income may also adversely affect our ability to
satisfy the income tests for qualification as a REIT.
Under existing law, whether property is held as
inventory or primarily for sale to customers in the
ordinary course of a trade or business is a question of
fact that depends on all the facts and circumstances
surrounding the particular transaction. We intend to
hold our properties for investment with a view to
long-term appreciation and to engage in the business
of acquiring, developing and owning our properties.
We have made, and may in the future make,
occasional sales of the properties consistent with our
investment objectives. We do not intend to enter into
any sales that are prohibited transactions. The
Internal Revenue Service may contend, however, that
one or more of these sales is subject to the 100%
penalty tax.

Like-Kind Exchanges

        We have in the past disposed of properties in
transactions intended to qualify as like-kind
exchanges under the Internal Revenue Code, and
may continue this practice in the future. Such
like-kind exchanges are intended to result in the
deferral of gain for United States federal income tax
purposes. The failure of any such transaction to
qualify as a like-kind exchange could subject us to
United States federal income tax, possibly including
the 100% prohibited transaction tax, depending on
the facts and circumstances surrounding the
particular transaction.
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Penalty Tax

        Any redetermined rents, redetermined
deductions or excess interest we generate will be
subject to a 100% penalty tax. In general,
redetermined rents are rents from real property that
are overstated as a result of any services furnished by
one of our taxable REIT subsidiaries to any of our
tenants, and redetermined deductions and excess
interest represent any amounts that are deducted by a
taxable REIT subsidiary of ours for amounts paid to
us that are in excess of the amounts that would have
been deducted based on arm's-length negotiations.
Rents we receive will not constitute redetermined
rents if they qualify for certain safe harbor provisions
contained in the Internal Revenue Code.

        We believe that, in all instances in which our
taxable REIT subsidiaries provide services to our
tenants, the fees paid to such taxable REIT
subsidiaries for such services are at arm's-length
rates, although the fees paid may not satisfy the safe
harbor provisions referenced above. These
determinations are inherently factual, and the Internal
Revenue Service has broad discretion to assert that
amounts paid between related parties should be
reallocated to clearly reflect their respective incomes.
If the Internal Revenue Service successfully made
such an assertion, we would be required to pay a
100% penalty tax on the excess of an arm's-length
fee for tenant services over the amount actually paid.

Asset Tests

        At the close of each calendar quarter of our
taxable year, we also must satisfy four tests relating
to the nature and diversification of our assets.

        First, at least 75% of the value of our total
assets, including assets held by our qualified REIT
subsidiaries and our allocable share of the assets held
by the partnerships and other entities treated as
partnerships for United States federal income tax
purposes in which we own an interest, must be
represented by real estate assets, cash, cash items and
government securities. For purposes of this test, the
term "real estate assets" generally means real
property (including interests in real property and
interests in mortgages on real property) and shares
(or transferable certificates of beneficial interest) in
other REITs, as well as any stock or debt instrument
attributable to the investment of the proceeds of a
stock offering or a public debt offering with a term of
at least five years, but only for the one-year period
beginning on the date we receive such proceeds.

        Second, not more than 25% of the value of our
total assets may be represented by securities other
than those securities includable in the 75% asset test.
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        Third, of the investments included in the 25%
asset class and except for certain investments in other
REITs, our qualified REIT subsidiaries and our
taxable REIT subsidiaries, the value of any one
issuer's securities may not exceed 5% of the value of
our total assets, and we may not own more than 10%
of the total vote or value of the outstanding securities
of any one issuer, except, in the case of the 10%
value test, securities satisfying the "straight debt"
safe-harbor or securities issued by a partnership that
itself would satisfy the 75% income test if it were a
REIT. Certain types of securities are disregarded as
securities solely for purposes of the 10% value test,
including, but not limited to, any loan to an
individual or an estate, any obligation to pay rents
from real property and any security issued by a
REIT. In addition, commencing with our taxable year
beginning January 1, 2005, solely for purposes of the
10% value test, the determination of our interest in
the assets of a partnership or limited liability
company in which we own an interest will be based
on our proportionate interest in any securities issued
by the partnership or limited liability company,
excluding for this purpose certain securities
described in the Internal Revenue Code. For years
prior to 2001, the 10% limit applies only with respect
to voting securities of any issuer and not to the value
of the securities of any issuer.

        Fourth, commencing with our taxable years
beginning on or after January 1, 2009, not more than
25% (20% for taxable years beginning on or after
January 1, 2001 and ending on or before
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December 31, 2008) of the value of our total assets
may be represented by the securities of one or more
taxable REIT subsidiaries.

        We currently own some or all of the outstanding
stock of several subsidiaries that have elected,
together with us, to be treated as taxable REIT
subsidiaries. So long as these subsidiaries qualify as
taxable REIT subsidiaries, we will not be subject to
the 5% asset test, the 10% voting securities limitation
or the 10% value limitation with respect to our
ownership of their securities. We may acquire
securities in other taxable REIT subsidiaries in the
future. We believe that the aggregate value of our
taxable REIT subsidiaries did not exceed 20% of the
aggregate value of our gross assets in any taxable
year beginning on or after January 1, 2001 and
ending on or before December 31, 2008, and we
believe that since that time, the aggregate value of
our taxable REIT subsidiaries has not exceeded and
in the future will not exceed 25% of the aggregate
value of our gross assets. With respect to each issuer
in which we currently own an interest that does not
qualify as a REIT, a qualified REIT subsidiary or a
taxable REIT subsidiary, we believe that our
ownership of the securities of any such issuer has
complied with the 5% value limitation, the 10%
voting securities limitation and the 10% value
limitation. No independent appraisals have been
obtained to support these conclusions. In addition,
there can be no assurance that the Internal Revenue
Service will not disagree with our determinations of
value. We also own, and may continue to make,
certain loans that do not constitute real estate assets
and which must qualify under the "straight debt safe
harbor" in order to satisfy the 10% value limitation
described above. We believe, based on the advice of
our tax counsel, that all of these loans have qualified
under this safe harbor.

        In addition, we currently own and in the future
may acquire certain mezzanine loans secured by
equity interests in pass-through entities that directly
or indirectly own real property. Revenue Procedure
2003-65 (the "Revenue Procedure") provides a safe
harbor pursuant to which mezzanine loans meeting
the requirements of the safe harbor will be treated by
the Internal Revenue Service as real estate assets for
purposes of the REIT asset tests. In addition, any
interest derived from such mezzanine loans will be
treated as qualifying mortgage interest for purposes
of the 75% gross income test (described above).
Although the Revenue Procedure provides a safe
harbor on which taxpayers may rely, it does not
prescribe rules of substantive tax law. The mezzanine
loans that we hold or acquire may not meet all of the
requirements of the safe harbor. Accordingly, there
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can be no assurance that the IRS will not challenge
the qualification of such assets as real estate assets or
the interest generated by these loans as qualifying
income under the 75% gross income test (described
above).

        The asset tests described above must be satisfied
at the close of each calendar quarter of our taxable
year. After initially meeting the asset tests at the
close of any quarter, we will not lose our status as a
REIT for failure to satisfy the asset tests at the end of
a later quarter solely by reason of changes in asset
values unless we (directly or through our
partnerships or limited liability companies) acquire
securities in the applicable issuer, increase our
ownership of securities of such issuer (including as a
result of increasing our interest in a partnership or
limited liability company which owns such
securities), or acquire other assets. For example, our
indirect ownership of securities of an issuer may
increase as a result of our capital contributions to a
partnership or limited liability company. If we fail to
satisfy an asset test because we acquire securities or
other property during a quarter (including as a result
of an increase in our interests in a partnership or
limited liability company), we can cure this failure
by disposing of sufficient nonqualifying assets within
30 days after the close of that quarter. We believe
that we have maintained and intend to maintain
adequate records of the value of our assets to ensure
compliance with the asset tests. In addition, we
intend to take such actions within 30 days after the
close of any calendar quarter as may be required to
cure any noncompliance.

        Certain relief provisions may be available to us
if we discover a failure to satisfy the asset tests
described above after the 30 day cure period. Under
these provisions, we will be deemed to have met the
5% and 10% REIT asset tests if the value of our
nonqualifying assets (i) does not exceed the lesser of
(a) 1% of the total value of our assets at the end of
the applicable quarter or (b) $10,000,000, and
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(ii) we dispose of the nonqualifying assets or
otherwise satisfy such asset tests within (a) six
months after the last day of the quarter in which the
failure to satisfy the asset tests is discovered or
(b) the period of time prescribed by Treasury
Regulations to be issued. For violations of any of the
asset tests due to reasonable cause and not due to
willful neglect and that are, in the case of the 5% and
10% asset tests, in excess of the de minimis
exception described above, we may avoid
disqualification as a REIT after the 30 day cure
period, by taking steps including (i) the disposition of
sufficient nonqualifying assets, or the taking of other
actions, which allow us to meet the asset tests within
(a) six months after the last day of the quarter in
which the failure to satisfy the asset tests is
discovered or (b) the period of time prescribed by
Treasury Regulations to be issued, (ii) paying a tax
equal to the greater of (a) $50,000 or (b) the highest
corporate tax rate multiplied by the net income
generated by the nonqualifying assets, and
(iii) disclosing certain information to the Internal
Revenue Service.

        Although we believe that we have satisfied the
asset tests described above and plan to take steps to
ensure that we satisfy such tests for any quarter with
respect to which retesting is to occur, there can be no
assurance that we will always be successful or will
not require a reduction in our overall interest in an
issuer (including in a taxable REIT subsidiary). If we
fail to cure any noncompliance with the asset tests in
a timely manner and the relief provisions described
above are not available, we would cease to qualify as
a REIT. See "�Failure to Qualify" below.

Annual Distribution Requirements

        To maintain our qualification as a REIT, we are
required to distribute dividends, other than capital
gain dividends, to our stockholders in an amount at
least equal to the sum of:

�
90% of our "REIT taxable
income"; and

�
90% of our after tax net income,
if any, from foreclosure property;
minus

�
the excess of the sum of specified
items of our non-cash income
over 5% of our "REIT taxable
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income" as described below.

        For these purposes, our "REIT taxable income"
is computed without regard to the dividends paid
deduction and our net capital gain. In addition, for
purposes of this test, non-cash income means income
attributable to leveling of stepped rents, original issue
discount on purchase money debt, cancellation of
indebtedness, and any like-kind exchanges that are
later determined to be taxable.

        In addition, if we dispose of any asset we
acquired from a corporation which is or has been a C
corporation in a transaction in which our basis in the
asset is determined by reference to the basis of the
asset in the hands of that C corporation (such as the
Advisor), within the ten-year period following our
acquisition of such asset, we would be required to
distribute at least 90% of the after-tax gain, if any,
we recognized on the disposition of the asset, to the
extent that gain does not exceed the excess of (a) the
fair market value of the asset, over (b) our adjusted
basis in the asset, in each case, on the date we
acquired the asset.

        We generally must pay, or be treated as paying,
the distributions described above in the taxable year
to which they relate. At our election, a distribution
will be treated as paid in a taxable year if it is
declared before we timely file our tax return for such
year and paid on or before the first regular dividend
payment after such declaration, provided such
payment is made during the twelve-month period
following the close of such year. These distributions
generally are taxable to our existing stockholders,
other than tax-exempt entities, in the year in which
paid. This is so even though these distributions relate
to the prior year for purposes of the 90% distribution
requirement. The amount distributed must not be
preferential. To avoid being preferential, every
stockholder of the class of stock to which a
distribution is made must be treated the same as
every other stockholder of that class, and no class of
stock may be treated other than according to its
dividend rights as a class. To the extent that we do
not distribute all of our net capital gain, or distribute
at least 90%, but less than 100%, of
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our "REIT taxable income," as adjusted, we will be
required to pay tax on the undistributed amount at
regular corporate tax rates. We believe we have
made, and intend to continue to make, timely
distributions sufficient to satisfy these annual
distribution requirements and to minimize our
corporate tax obligations.

        We expect that our REIT taxable income will be
less than our cash flow because of depreciation and
other non-cash charges included in computing REIT
taxable income. Accordingly, we anticipate that we
generally will have sufficient cash or liquid assets to
enable us to satisfy the distribution requirements
described above. However, from time to time, we
may not have sufficient cash or other liquid assets to
meet these distribution requirements due to timing
differences between the actual receipt of income and
payment of deductible expenses, and the inclusion of
income and deduction of expenses in determining our
taxable income. In addition, we may decide to retain
our cash, rather than distribute it, in order to repay
debt or for other reasons. If these timing differences
occur, we may be required to borrow funds to pay
cash dividends or we may be required to pay
dividends in the form of taxable stock dividends in
order to meet the distribution requirements. Recent
guidance issued by the Internal Revenue Service sets
forth a safe harbor pursuant to which certain
part-stock and part-cash dividends distributed by
REITs for calendar years 2008 and 2009 will satisfy
the REIT distribution requirements. Under the terms
of this guidance, up to 90% of our distributions could
be paid in shares of our common stock.

        Under certain circumstances, we may be able to
rectify an inadvertent failure to meet the 90%
distribution requirement for a year by paying
"deficiency dividends" to our stockholders in a later
year, which may be included in our deduction for
dividends paid for the earlier year. Thus, we may be
able to avoid being taxed on amounts distributed as
deficiency dividends, subject to the 4% excise tax
described below. However, we will be required to
pay interest to the Internal Revenue Service based
upon the amount of any deduction claimed for
deficiency dividends.

        Furthermore, we will be required to pay a 4%
excise tax to the extent we fail to distribute during
each calendar year, or in the case of distributions
with declaration and record dates falling in the last
three months of the calendar year, by the end of
January immediately following such year, at least the
sum of 85% of our ordinary income for such year,
95% of our capital gain net income for the year and
any undistributed taxable income from prior periods.
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Any ordinary income and net capital gain on which
this excise tax is imposed for any year is treated as an
amount distributed during that year for purposes of
calculating such tax.

        For purposes of the 90% distribution
requirement and excise tax described above,
distributions declared during the last three months of
the taxable year, payable to stockholders of record on
a specified date during such period and paid during
January of the following year, will be treated as paid
by us and received by our stockholders on
December 31 of the year in which they are declared.

Failure to Qualify

        Specified cure provisions are available to us in
the event that we discover a violation of a provision
of the Internal Revenue Code that would result in our
failure to qualify as a REIT. Except with respect to
violations of the REIT income tests and assets tests
(for which the cure provisions are described above),
and provided the violation is due to reasonable cause
and not due to willful neglect, these cure provisions
generally impose a $50,000 penalty for each
violation in lieu of a loss of REIT status. If we fail to
qualify for taxation as a REIT in any taxable year,
and the relief provisions of the Internal Revenue
Code do not apply, we will be required to pay tax,
including any applicable alternative minimum tax, on
our taxable income at regular corporate tax rates.
Distributions to our stockholders in any year in
which we fail to qualify as a REIT will not be
deductible by us, and we will not be required to
distribute any amounts to our stockholders. As a
result, we anticipate that our failure to qualify as a
REIT would reduce the cash available for
distribution by us to our stockholders. In addition, if
we fail
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to qualify as a REIT, all distributions to our
stockholders will be taxable as regular corporate
dividends to the extent of our current and
accumulated earnings and profits. In this event,
subject to certain limitations under the Internal
Revenue Code, corporate distributees may be eligible
for the dividends-received deduction and individuals
may be eligible for preferential tax rates on any
qualified dividend income. Unless entitled to relief
under specific statutory provisions, we will also be
disqualified from taxation as a REIT for the four
taxable years following the year in which we lost our
qualification. It is not possible to state whether in all
circumstances we would be entitled to this statutory
relief.

Tax Aspects of the Partnerships

General

        We own, directly or indirectly, interests in
various partnerships and limited liability companies
which are treated as partnerships or disregarded
entities for United States federal income tax purposes
and may own interests in additional partnerships and
limited liability companies in the future. Our
ownership interests in such partnerships and limited
liability companies involve special tax
considerations. These special tax considerations
include, for example, the possibility that the Internal
Revenue Service might challenge the status of one or
more of the partnerships or limited liability
companies in which we own an interest as
partnerships or disregarded entities, as opposed to
associations taxable as corporations, for United
States federal income tax purposes. If a partnership
or limited liability company in which we own an
interest, or one or more of its subsidiary partnerships
or limited liability companies, were treated as an
association, it would be taxable as a corporation and
would therefore be subject to an entity-level tax on
its income. In this situation, the character of our
assets and items of gross income would change, and
could prevent us from satisfying the REIT asset tests
and possibly the REIT income tests. See "�Taxation of
the Company�Asset Tests" and "�Taxation of the
Company�Income Tests." This, in turn, could prevent
us from qualifying as a REIT. See "�Failure to
Qualify" for a discussion of the effect of our failure
to meet these tests. In addition, a change in the tax
status of one or more of the partnerships or limited
liability companies in which we own an interest
might be treated as a taxable event. If so, we might
incur a tax liability without any related cash
distributions.
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        Treasury Regulations that apply for tax periods
beginning on or after January 1, 1997, provide that a
domestic business entity not organized or otherwise
required to be treated as a corporation (an "eligible
entity") may elect to be taxed as a partnership or
disregarded entity for United States federal income
tax purposes. Unless it elects otherwise, an eligible
entity in existence prior to January 1, 1997, will have
the same classification for United States federal
income tax purposes that it claimed under the entity
classification Treasury Regulations in effect prior to
this date. In addition, an eligible entity which did not
exist or did not claim a classification prior to
January 1, 1997, will be classified as a partnership or
disregarded entity for United States federal income
tax purposes unless it elects otherwise. With the
exception of certain limited liability companies that
have elected to be treated as corporations and have
also elected with us to be treated as taxable REIT
subsidiaries of ours, the partnerships and limited
liability companies in which we own an interest
intend to claim classification as partnerships or
disregarded entities under these Treasury
Regulations. As a result, we believe that these
partnerships and limited liability companies will be
classified as partnerships or disregarded entities for
United States federal income tax purposes and the
remainder of the discussion under this section "�Tax
Aspects of the Partnerships" is applicable only to
such partnerships and limited liability companies.

Allocations of Income, Gain, Loss and
Deduction

        A partnership or limited liability company
agreement generally will determine the allocation of
income and losses among partners or members.
These allocations, however, will be disregarded for
tax purposes if they do not comply with the
provisions of Section 704(b) of the Internal Revenue
Code and
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the related Treasury Regulations. Generally,
Section 704(b) of the Internal Revenue Code and the
related Treasury Regulations require that partnership
and limited liability company allocations respect the
economic arrangement of the partners or members. If
an allocation is not recognized for United States
federal income tax purposes, the relevant item will be
reallocated according to the partners' or members'
interests in the partnership or limited liability
company, as the case may be. This reallocation will
be determined by taking into account all of the facts
and circumstances relating to the economic
arrangement of the partners or members with respect
to such item. The allocations of taxable income and
loss in each of the entities treated as partnerships in
which we own an interest are intended to comply
with the requirements of Section 704(b) of the
Internal Revenue Code and the applicable Treasury
Regulations.

Tax Allocations with Respect to the
Properties

        Under Section 704(c) of the Internal Revenue
Code, income, gain, loss and deduction attributable
to appreciated or depreciated property that is
contributed to a partnership or limited liability
company in exchange for an interest in the
partnership or limited liability company must be
allocated in a manner so that the contributing partner
or member is charged with the unrealized gain or
benefits from the unrealized loss associated with the
property at the time of the contribution. The amount
of the unrealized gain or unrealized loss generally is
equal to the difference between the fair market value
or book value and the adjusted tax basis of the
contributed property at the time of contribution.
These allocations are solely for United States federal
income tax purposes and do not affect the book
capital accounts or other economic or legal
arrangements among the partners or members. Some
of the partnerships and/or limited liability companies
in which we own an interest were formed by way of
contributions of appreciated property. The relevant
partnership and/or limited liability company
agreements require that allocations be made in a
manner consistent with Section 704(c) of the Internal
Revenue Code. This could cause us to be allocated
lower amounts of depreciation deductions for tax
purposes than would be allocated to us if the
contributed properties were acquired in a cash
purchase, and could cause us to be allocated taxable
gain upon a sale of the contributed properties in
excess of the economic or book income allocated to
us as a result of such sale. These adjustments could
make it more difficult for us to satisfy the REIT
distribution requirements.
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Tax Liabilities and Attributes Inherited from
Other Entities

        From time to time, we have and may continue to
acquire entities organized as C corporations and
REITs. Depending on how such acquisitions are
structured, we may inherit tax liabilities and other tax
attributes from the acquired entities.

Acquisitions of C Corporations in
Carry-Over Basis Transactions

        We have and may continue to acquire C
corporations in transactions in which the basis of the
corporations' assets in our hands is determined by
reference to the basis of the asset in the hands of the
acquired corporations (a "Carry-Over Basis
Transaction"). Our merger with the Advisor in 2006
was structured as a merger that qualified as a
reorganization under the Internal Revenue Code and,
thus, was a Carry-Over Basis Transaction. In
addition, we acquired the stock of SEUSA through
HCP Life Science REIT in August 2007. For United
States federal income tax purposes, SEUSA was
deemed to liquidate into HCP Life Science REIT in a
tax-free liquidation immediately after the acquisition.
This liquidation was also Carry-Over Basis
Transaction.

        In the case of assets we acquire from a C
corporation in a Carry-Over Basis Transaction, if we
dispose of any such asset in a taxable transaction
during the ten-year period beginning on the date of
the Carry-Over Basis Transaction, then we will be
required to pay tax at the highest regular corporate
tax rate on the gain recognized to the extent of the
excess of (a) the fair market value of the asset over
(b) our adjusted basis in the asset, in each case
determined as of the date of the Carry-Over Basis
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Transaction. The foregoing result with respect to the
recognition of gain assumes that certain elections
specified in applicable Treasury Regulations are
either made or forgone by us or by the entity from
which the assets are acquired, in each case,
depending upon the date the acquisition occurred.
Any taxes we pay as a result of such gain would
reduce the amount available for distribution to our
stockholders.

        Our tax basis in the assets we acquire in a
Carry-Over Basis Transaction may be lower than the
assets' fair market values. This lower tax basis could
cause us to have lower depreciation deductions and
more gain on a subsequent sale of the assets than
would be the case if we had directly purchased the
assets in a taxable transaction.

        In addition, in a Carry-Over Basis Transaction,
we may succeed to the tax liabilities and earnings
and profits of the acquired C corporation. To qualify
as a REIT, we must distribute any such earnings and
profits by the close of the taxable year in which
transaction occurs. Any adjustments to the acquired
corporation's income for taxable years ending on or
before the date of the transaction, including as a
result of an examination of the corporation's tax
returns by the Internal Revenue Service, could affect
the calculation of the corporation's earnings and
profits. If the Internal Revenue Service were to
determine that we acquired earnings and profits from
a corporation that we failed to distribute prior to the
end of the taxable year in which the Carry-Over
Basis Transaction occurred, we could avoid
disqualification as a REIT by using "deficiency
dividend" procedures. Under these procedures, we
generally would be required to distribute any such
earnings and profits to our stockholders within
90 days of the determination and pay a statutory
interest charge at a specified rate to the Internal
Revenue Service. We believe that we and HCP Life
Science REIT have satisfied the distribution
requirements described above in connection with the
Advisor merger and the acquisition of SEUSA.

        At the closing of the Advisor merger, we
received an opinion of our counsel substantially to
the effect that, on the basis of the facts,
representations and assumptions set forth or referred
to in such opinions, for United States federal income
tax purposes the Advisor merger qualified as a
reorganization within the meaning of Section 368(a)
of the Internal Revenue Code. This opinion
represents the best legal judgment of our counsel and
is not binding on the Internal Revenue Service or the
courts. If, contrary to such opinion, the Advisor
merger did not qualify as a reorganization within the
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meaning of Section 368(a) of the Internal Revenue
Code, the Advisor merger would have been treated as
a sale of the Advisor's assets to us in a taxable
transaction, and the Advisor would have recognized
taxable gain. In such a case, as the Advisor's
successor-in-interest, we would be required to pay
the tax on any such gain.

Acquisition of CRP

        In October 2006, we acquired CNL Retirement
Properties, Inc. ("CRP") pursuant to a taxable
merger. In connection with the CRP merger, CRP's
REIT counsel rendered an opinion to us, dated as of
the closing date of the merger, substantially to the
effect that on the basis of the facts, representations
and assumptions set forth or referred to in such
opinion, CRP qualified as a REIT under the Internal
Revenue Code for the taxable years ending
December 31, 1999 through the closing date of the
merger. The opinion of counsel delivered in
connection with the CRP merger represents the best
legal judgment of CRP's counsel and is not binding
on the Internal Revenue Service or the courts. If,
however, contrary to the opinion of CRP's REIT
counsel, CRP failed to qualify as a REIT for any of
its taxable years, it would be required to pay federal
income tax (including any applicable alternative
minimum tax) on its taxable income at regular
corporate rates. Because the CRP merger was treated
for United States federal income tax purposes as if
CRP sold all of its assets in a taxable transaction, if
CRP did not qualify as a REIT for the taxable year of
the merger, it would be subject to tax on the excess
of the fair market value of its assets over their
adjusted tax basis. As a successor in interest to CRP,
we would be required to pay this tax.
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Taxation of Holders of Our Stock

        The following summary describes certain of the
United States federal income tax consequences of
owning and disposing of our stock.

Taxable U.S. Stockholders Generally

        If you are a "U.S. holder," as defined below, this
section or the section entitled "Tax-Exempt
Stockholders" applies to you. Otherwise, the section
entitled "non-U.S. Stockolders," applies to you.

Definition of U.S. Holder

        A "U.S. holder" is a beneficial holder of our
capital stock or debt securities who is:

�
an individual citizen or resident
of the United States;

�
a corporation, partnership,
limited liability company or other
entity taxable as a corporation or
partnership for United States
federal income tax purposes
created or organized in or under
the laws of the United States, any
state thereof or the District of
Columbia;

�
an estate the income of which is
subject to United States federal
income taxation regardless of its
source; or

�
a trust that (1) is subject to the
primary supervision of a United
States court and the control of
one or more United States
persons or (2) has a valid election
in effect under applicable
Treasury Regulations to be
treated as a United States person.

        A "non-U.S. holder" is a beneficial holder of
shares of our common stock who is not a U.S. holder.

Distributions Generally

        Distributions out of our current or accumulated
earnings and profits will be treated as dividends and,
other than capital gain dividends and certain amounts
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that have previously been subject to corporate level
tax, discussed below, will be taxable to taxable U.S.
holders as ordinary income when actually or
constructively received. See "�Tax Rates" below. As
long as we qualify as a REIT, these distributions will
not be eligible for the dividends-received deduction
in the case of U.S. holders that are corporations or,
except to the extent provided in "�Tax Rates" below,
the preferential rates on qualified dividend income
applicable to non-corporate taxpayers. For purposes
of determining whether distributions to holders of
our stock are out of current or accumulated earnings
and profits, our earnings and profits will be allocated
first to our outstanding preferred stock and then to
our outstanding common stock.

        To the extent that we make distributions on our
stock in excess of our current and accumulated
earnings and profits, these distributions will be
treated first as a tax-free return of capital to a U.S.
holder. This treatment will reduce the U.S. holder's
adjusted tax basis in its shares of our stock by the
amount of the distribution, but not below zero.
Distributions in excess of our current and
accumulated earnings and profits and in excess of a
U.S. holder's adjusted tax basis in its shares will be
taxable as capital gain. Such gain will be taxable as
long-term capital gain if the shares have been held
for more than one year. Dividends we declare in
October, November, or December of any year and
which are payable to a holder of record on a specified
date in any of these months will be treated as both
paid by us and received by the holder on
December 31 of that year, provided we actually pay
the dividend on or before January 31 of the following
year. U.S. holders may not include in their own
income tax returns any of our net operating losses or
capital losses.
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        Certain stock dividends, including dividends
partially paid in our common stock and partially paid
in cash that comply with recent Internal Revenue
Service guidance, will be taxable to recipient U.S.
holders to the same extent as if paid in cash. See
"Taxation of the Company�Annual Distribution
Requirements" above.

Capital Gain Dividends

        Dividends that we properly designate as capital
gain dividends will be taxable to taxable U.S. holders
as gains from the sale or disposition of a capital
asset, to the extent that such gains do not exceed our
actual net capital gain for the taxable year. These
dividends may be taxable to non-corporate U.S.
holders at a 15% or 25% rate. U.S. holders that are
corporations may, however, be required to treat up to
20% of some capital gain dividends as ordinary
income. If we properly designate any portion of a
dividend as a capital gain dividend then, except as
otherwise required by law, we are required by the
terms of our corporate charter to allocate a portion of
the total capital gain dividends paid or made
available to holders of all classes of our stock for the
year to the holders of our preferred stock in
proportion to the amount that our total dividends, as
determined for United States federal income tax
purposes, paid or made available to the holders of
such stock for the year bears to the total dividends, as
determined for United States federal income tax
purposes, paid or made available to holders of all
classes of our stock for the year.

Retention of Net Capital Gains

        We may elect to retain, rather than distribute as
a capital gain dividend, all or a portion of our net
capital gains. If we make this election, we would pay
tax on our retained net capital gains. In addition, to
the extent we so elect, a U.S. holder generally would:

�
include its pro rata share of our
undistributed net capital gains in
computing its long-term capital
gains in its return for its taxable
year in which the last day of our
taxable year falls, subject to
certain limitations as to the
amount that is includable;

�
be deemed to have paid the
capital gains tax imposed on us
on the designated amounts
included in the U.S. holder's
long-term capital gains;
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�
receive a credit or refund for the
amount of tax deemed paid by it;

�
increase the adjusted basis of its
stock by the difference between
the amount of includable gains
and the tax deemed to have been
paid by it; and

�
in the case of a U.S. holder that is
a corporation, appropriately
adjust its earnings and profits for
the retained capital gains in
accordance with Treasury
Regulations to be promulgated
by the Internal Revenue Service.

Passive Activity Losses and Investment
Interest Limitations

        Distributions we make and gain arising from the
sale or exchange by a U.S. holder of our shares will
not be treated as passive activity income. As a result,
U.S. holders generally will not be able to apply any
"passive losses" against this income or gain. A U.S.
holder may elect to treat capital gain dividends,
capital gains from the disposition of stock and
qualified dividend income as investment income for
purposes of computing the investment interest
limitation, but in such case, the holder will be taxed
at ordinary income rates on such amount. Other
distributions made by us, to the extent they do not
constitute a return of capital, generally will be treated
as investment income for purposes of computing the
investment interest limitation.
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Dispositions of Our Stock

        If a U.S. holder sells or disposes of shares of our
stock to a person other than us, it will recognize gain
or loss for United States federal income tax purposes
in an amount equal to the difference between the
amount of cash and the fair market value of any
property received on the sale or other disposition and
its adjusted basis in the shares for tax purposes. This
gain or loss, except as provided below, will be
long-term capital gain or loss if the U.S. holder has
held the stock for more than one year at the time of
such sale or disposition. If, however, a U.S. holder
recognizes loss upon the sale or other disposition of
our stock that it has held for six months or less, after
applying certain holding period rules, the loss
recognized will be treated as a long-term capital loss,
to the extent the U.S. holder received distributions
from us which were required to be treated as
long-term capital gains.

Redemption of Our Stock

        A redemption of shares of our stock will be
treated under the Internal Revenue Code as a
distribution taxable as a dividend to the extent of our
current and accumulated earnings and profits at
ordinary income rates unless the redemption satisfies
one of the tests set forth in Section 302(b) of the
Internal Revenue Code and is therefore treated as a
sale or exchange of the redeemed shares. The
redemption will be treated as a sale or exchange if it:

�
is "substantially
disproportionate" with respect to
the U.S. holder;

�
results in a "complete
termination" of the U.S. holder's
stock interest in the Company; or

�
is "not essentially equivalent to a
dividend" with respect to the
U.S. holder;

�
all within the meaning of
Section 302(b) of the Internal
Revenue Code.

        In determining whether any of these tests have
been met, shares of capital stock, including common
stock and other equity interests in us, considered to
be owned by the U.S. holder by reason of certain
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constructive ownership rules set forth in the Internal
Revenue Code, as well as shares of capital stock
actually owned by the U.S. holder, must generally be
taken into account. Because the determination as to
whether any of the alternative tests of Section 302(b)
of the Internal Revenue Code will be satisfied with
respect to the U.S. holder depends upon the facts and
circumstances at the time of the redemption, U.S.
holders are advised to consult their tax advisors to
determine the appropriate tax treatment.

        If a redemption of shares of our stock is treated
as a distribution taxable as a dividend, the amount of
the distribution will be measured by the amount of
cash and the fair market value of any property
received. A U.S. holder's adjusted basis in the
redeemed shares for tax purposes will be transferred
to its remaining shares of our capital stock, if any. If
a U.S. holder owns no other shares of our capital
stock, such basis may, under certain circumstances,
be transferred to a related person or it may be lost
entirely.

        If a redemption of shares of our stock is not
treated as a distribution taxable as a dividend, it will
be treated as a taxable sale or exchange in the manner
described above under "�Dispositions of Our Stock."

Tax Rates

        The maximum tax rate for non-corporate
taxpayers for (1) capital gains, including certain
"capital gain dividends," has generally been reduced
to 15% (although depending on the characteristics of
the assets which produced these gains and on
designations which we may make, certain capital
gain dividends may be taxed at a 25% rate) and
(2)"qualified dividend income" has generally been
reduced to 15%. In general, dividends payable by
REITs are not eligible for the reduced tax rate on
corporate dividends, except to the extent that certain
holding requirements have been met and the REIT's
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dividends are attributable to dividends received from
taxable corporations (such as its taxable REIT
subsidiaries), to income that was subject to tax at the
corporate/REIT level (for example, if it distributed
taxable income that it retained and paid tax on in the
prior taxable year), or to dividends properly
designated by the REIT as "capital gain dividends."
The currently applicable provisions of the United
States federal income tax laws relating to the 15%
tax rate are currently scheduled to "sunset" or revert
to the provisions of prior law effective for taxable
years beginning after December 31, 2010, at which
time the capital gains tax rate will be increased to
20% and the rate applicable to dividends will be
increased to the tax rate then applicable to ordinary
income. In addition, U.S. holders that are
corporations may be required to treat up to 20% of
some capital gain dividends as ordinary income.

Backup Withholding

        We report to our U.S. holders and the Internal
Revenue Service the amount of dividends paid
during each calendar year, and the amount of any tax
withheld. Under the backup withholding rules, a U.S.
holder may be subject to backup withholding with
respect to dividends paid unless the U.S. holder is a
corporation or comes within certain other exempt
categories and, when required, demonstrates this fact,
or provides a taxpayer identification number,
certifies as to no loss of exemption from backup
withholding, and otherwise complies with applicable
requirements of the backup withholding rules. A U.S.
holder that does not provide us with its correct
taxpayer identification number may also be subject to
penalties imposed by the Internal Revenue Service.
Backup withholding is not an additional tax. Any
amount paid as backup withholding will be creditable
against the holder's United States federal income tax
liability, provided the required information is
furnished to the Internal Revenue Service. In
addition, we may be required to withhold a portion of
capital gain distributions to any holders who fail to
certify their non-foreign status. See "�Non-U.S.
Stockholders."

Tax-Exempt Stockholders

        Dividend income from us and gain arising upon
a sale of shares of our stock generally should not be
unrelated business taxable income to a tax-exempt
holder, except as described below. This income or
gain will be unrelated business taxable income,
however, if a tax-exempt holder holds its shares as
"debt-financed property" within the meaning of the
Internal Revenue Code or if the shares are used in a
trade or business of the tax-exempt holder.
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Generally, debt-financed property is property the
acquisition or holding of which was financed through
a borrowing by the tax-exempt holder.

        For tax-exempt holders which are social clubs,
voluntary employee benefit associations,
supplemental unemployment benefit trusts, or
qualified group legal services plans exempt from
United States federal income taxation under
Sections 501(c)(7), (c)(9), (c)(17) or (c)(20) of the
Internal Revenue Code, respectively, income from an
investment in our shares will constitute unrelated
business taxable income unless the organization is
able to properly claim a deduction for amounts set
aside or placed in reserve for specific purposes so as
to offset the income generated by its investment in
our shares. These prospective investors should
consult their tax advisors concerning these "set aside"
and reserve requirements.

        Notwithstanding the above, however, a portion
of the dividends paid by a "pension-held REIT" may
be treated as unrelated business taxable income as to
certain trusts that hold more than 10%, by value, of
the interests in the REIT. A REIT will not be a
"pension-held REIT" if it is able to satisfy the "not
closely held" requirement without relying on the
"look-through" exception with respect to certain
trusts or if such REIT is not "predominantly held" by
"qualified trusts." As a result of limitations on the
transfer and ownership of stock contained in our
charter, we do not expect to be classified as a
"pension-held REIT," and as a result, the tax
treatment described in this paragraph should be
inapplicable to our holders. However, because our
stock is publicly traded, we cannot guarantee that this
will always be the case.
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Non-U.S. Stockholders

        The following discussion addresses the rules
governing United States federal income taxation of
the ownership and disposition of our stock by
non-U.S. holders. These rules are complex, and no
attempt is made herein to provide more than a brief
summary of such rules. Accordingly, the discussion
does not address all aspects of United States federal
income taxation that may be relevant to a non-U.S.
holder in light of its particular circumstances and
does not address any state, local or foreign tax
consequences. We urge non-U.S. holders to consult
their tax advisors to determine the impact of United
States federal, state, local and foreign income tax
laws on the acquisition, ownership, and disposition
of shares of our stock, including any reporting
requirements.

Distributions Generally

        Distributions (including certain stock dividends)
that are neither attributable to gain from our sale or
exchange of United States real property interests nor
designated by us as capital gain dividends will be
treated as dividends of ordinary income to the extent
that they are made out of our current or accumulated
earnings and profits. Such distributions ordinarily
will be subject to withholding of United States
federal income tax at a 30% rate or such lower rate as
may be specified by an applicable income tax treaty
unless the distributions are treated as effectively
connected with the conduct by the non-U.S. holder of
a United States trade or business. Under certain
treaties, however, lower withholding rates generally
applicable to dividends do not apply to dividends
from a REIT. Certain certification and disclosure
requirements must be satisfied to be exempt from
withholding under the effectively connected income
exemption. Dividends that are treated as effectively
connected with such a trade or business will be
subject to tax on a net basis at graduated rates, in the
same manner as dividends paid to U.S. holders are
subject to tax, and are generally not subject to
withholding. Any such dividends received by a
non-U.S. holder that is a corporation may also be
subject to an additional branch profits tax at a 30%
rate or such lower rate as may be specified by an
applicable income tax treaty.

        Distributions in excess of our current and
accumulated earnings and profits will not be taxable
to a non-U.S. holder to the extent that such
distributions do not exceed the non-U.S. holder's
adjusted basis in our stock, but rather will reduce the
non-U.S. holder's adjusted basis of such common
stock. To the extent that these distributions exceed a
non-U.S. holder's adjusted basis in our stock, they
will give rise to gain from the sale or exchange of
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such stock. The tax treatment of this gain is described
below.

        For withholding purposes, we expect to treat all
distributions as made out of our current or
accumulated earnings and profits. As a result, except
with respect to certain distributions attributable to the
sale of United States real property interests described
below, we expect to withhold United States income
tax at the rate of 30% on any distributions made to a
non-U.S. holder unless:

�
a lower treaty rate applies and the
non-U.S. holder files with us an
Internal Revenue Service
Form W-8BEN evidencing
eligibility for that reduced treaty
rate; or

�
the non-U.S. holder files an
Internal Revenue Service
Form W-8ECI with us claiming
that the distribution is income
effectively connected with the
non-U.S. holder's trade or
business.

        However, amounts withheld should generally be
refundable if it is subsequently determined that the
distribution was, in fact, in excess of our current and
accumulated earnings and profits, provided that
certain conditions are met.
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Capital Gain Dividends and Distributions
Attributable to a Sale or Exchange of
United States Real Property Interests

        Distributions to a non-U.S. holder that we
properly designate as capital gain dividends, other
than those arising from the disposition of a United
States real property interest, generally should not be
subject to United States federal income taxation,
unless:

(1)
the investment in our stock is
treated as effectively connected
with the non-U.S. holder's United
States trade or business, in which
case the non-U.S. holder will be
subject to the same treatment as
U.S. holders with respect to such
gain, except that a non-U.S.
holder that is a foreign
corporation may also be subject
to the 30% branch profits tax, as
discussed above; or

(2)
the non-U.S. holder is a
nonresident alien individual who
is present in the United States for
183 days or more during the
taxable year and certain other
conditions are met, in which case
the nonresident alien individual
will be subject to a 30% tax on
the individual's capital gains.

        Pursuant to the Foreign Investment in Real
Property Tax Act, which is referred to as "FIRPTA,"
distributions to a non-U.S. holder that are attributable
to gain from our sale or exchange of United States
real property interests (whether or not designated as
capital gain dividends) will cause the non-U.S.
holder to be treated as recognizing such gain as
income effectively connected with a United States
trade or business. non-U.S. holders would generally
be taxed at the same rates applicable to U.S. holders,
subject to a special alternative minimum tax in the
case of nonresident alien individuals. We also will be
required to withhold and to remit to the Internal
Revenue Service 35% (or 15% to the extent provided
in Treasury Regulations) of any distribution to a
non-U.S. holder that is designated as a capital gain
dividend, or, if greater, 35% (or 15% to the extent
provided in Treasury Regulations) of a distribution to
the non-U.S. holder that could have been designated
as a capital gain dividend. The amount withheld is
creditable against the non-U.S. holder's United States
federal income tax liability. However, any
distribution with respect to any class of stock which
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is regularly traded on an established securities market
located in the United States is not subject to FIRPTA,
and therefore, not subject to the 35% U.S.
withholding tax described above, if the non-U.S.
holder did not own more than 5% of such class of
stock at any time during the one-year period ending
on the date of the distribution. Instead, such
distributions generally will be treated in the same
manner as ordinary dividend distributions.

Retention of Net Capital Gains

        Although the law is not clear on the matter, it
appears that amounts we designate as retained capital
gains in respect of the common stock held by U.S.
holders generally should be treated with respect to
non-U.S. holders in the same manner as actual
distributions by us of capital gain dividends. Under
this approach, a non-U.S. holder would be able to
offset as a credit against its United States federal
income tax liability resulting from its proportionate
share of the tax paid by us on such retained capital
gains, and to receive from the Internal Revenue
Service a refund to the extent of the non-U.S.
holder's proportionate share of such tax paid by us
exceeds its actual United States federal income tax
liability.

Sale of our stock

        Gain recognized by a non-U.S. holder upon the
sale or exchange of our stock generally will not be
subject to United States federal income taxation
unless such stock constitutes a United States real
property interest within the meaning of FIRPTA. Our
stock will not constitute a United States real property
interest so long as we are a domestically-controlled
qualified investment entity. As discussed above, a
domestically-controlled qualified investment entity
includes a REIT in which at all times during a
specified testing period less than 50% in value of its
stock is held directly or indirectly by non-U.S.
holders. We believe, but cannot guarantee, that we
have been a "domestically-controlled
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qualified investment entity." Even if we have been a
"domestically-controlled qualified investment
entity," because our capital stock is publicly traded,
no assurance can be given that we will continue to be
a "domestically-controlled qualified investment
entity."

        Notwithstanding the foregoing, gain from the
sale or exchange of our stock not otherwise subject to
FIRPTA will be taxable to a non-U.S. holder if either
(1) the investment in our stock is treated as
effectively connected with the non-U.S. holder's
United States trade or business or (2) the non-U.S.
holder is a nonresident alien individual who is
present in the United States for 183 days or more
during the taxable year and certain other conditions
are met. In general, even if we are a domestically
controlled qualified investment entity, upon
disposition of our stock (subject to the 5% exception
applicable to "regularly traded" stock described
above), a non-U.S. holder may be treated as having
gain from the sale or exchange of United States real
property interest if the non-U.S. holder (1) disposes
of our stock within a 30-day period preceding the
ex-dividend date of a distribution, any portion of
which, but for the disposition, would have been
treated as gain from the sale or exchange of a United
States real property interest and (2) acquires, enters
into a contract or option to acquire, or is deemed to
acquire other shares of our stock during the 61-day
period beginning with the first day of the 30-day
period described in clause (1). Non-U.S. holders
should contact their tax advisors regarding the tax
consequences of any sale, exchange, or other taxable
disposition of our stock.

        Even if we do not qualify as a
"domestically-controlled qualified investment entity"
at the time a non-U.S. holder sells or exchanges our
stock, gain arising from such a sale or exchange
would not be subject to United States taxation under
FIRPTA as a sale of a "United States real property
interest" if:

(1)
our stock is "regularly traded," as
defined by applicable Treasury
Regulations, on an established
securities market such as the
NYSE; and

(2)
such non-U.S. holder owned,
actually and constructively, 5%
or less of our stock throughout
the five-year period ending on
the date of the sale or exchange.
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        If gain on the sale or exchange of our stock were
subject to United States taxation under FIRPTA, the
non-U.S. holder would be subject to regular United
States federal income tax with respect to such gain in
the same manner as a taxable U.S. holder (subject to
any applicable alternative minimum tax and a special
alternative minimum tax in the case of nonresident
alien individuals). In addition, if our stock is not then
traded on an established securities market, the
purchaser of the stock would be required to withhold
and remit to the Internal Revenue Service 10% of the
purchase price. If amounts withheld on a sale,
redemption, repurchase, or exchange of our stock
exceed the holder's substantive tax liability resulting
from such disposition, such excess may be refunded
or credited against such non-U.S. holder's United
States federal income tax liability, provided that the
required information is provided to the Internal
Revenue Service on a timely basis. Amounts
withheld on any such sale, exchange or other taxable
disposition of our stock may not satisfy a non-U.S.
holder's entire tax liability under FIRPTA, and such
non-U.S. holder remains liable for the timely
payment of any remaining tax liability.

Backup Withholding Tax and
Information Reporting

        Generally, we must report annually to the
Internal Revenue Service the amount of dividends
paid to a non-U.S. holder, such holder's name and
address, and the amount of tax withheld, if any. A
similar report is sent to the non-U.S. holder. Pursuant
to tax treaties or other agreements, the Internal
Revenue Service may make its reports available to
tax authorities in the non-U.S. holder's country of
residence.

        Payments of dividends or of proceeds from the
disposition of stock made to a non-U.S. holder may
be subject to information reporting and backup
withholding unless such holder establishes an
exemption, for example, by properly certifying its
non-United States status on an Internal Revenue
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Service Form W-8BEN or another appropriate
version of Internal Revenue Service Form W-8.
Notwithstanding the foregoing, backup withholding
and information reporting may apply if either we
have or our paying agent has actual knowledge, or
reason to know, that a non-U.S. holder is a United
States person.

        Backup withholding is not an additional tax.
Rather, the United States income tax liability of
persons subject to backup withholding will be
reduced by the amount of tax withheld. If
withholding results in an overpayment of taxes, a
refund or credit may be obtained, provided that the
required information is furnished to the Internal
Revenue Service in a timely manner.

Taxation of Holders of Our Debt Securities

        The following summary describes certain of the
principal United States federal income tax
consequences of owning and disposing of our debt
securities. This discussion assumes the debt
securities will be issued without original issue
discount, sometimes referred to as "OID." OID with
respect to a debt security is the excess, if any, of the
debt security's "stated redemption price at maturity"
over its "issue price." The "stated redemption price at
maturity" is the sum of all payments provided by the
debt security, whether designated as interest or as
principal, other than payments of "qualified stated
interest." Interest on debt security generally will
constitute qualified stated interest if the interest is
unconditionally payable, or will be constructively
received under Section 451 of the Internal Revenue
Code, in cash or in property, other than debt
instruments issued by us, at least annually at a single
fixed rate. The "issue price" of a debt security is the
first price at which a substantial amount of the debt
securities in the issuance that includes such debt
security is sold for money, excluding sales to bond
houses, brokers or similar persons or organizations
acting in the capacity of underwriters, placement
agents or wholesalers. The amount of OID with
respect to a debt security will be treated as zero if the
OID is less than an amount equal to 0.0025
multiplied by the product of the stated redemption
price at maturity and the number of complete years to
maturity, or, in the case of a debt security that
provides for payment of any amount other than
qualified stated interest prior to maturity, the
weighted average maturity of the debt security. If one
or more series of debt securities are issued with OID,
disclosure concerning the tax considerations arising
therefrom will be included with the applicable
prospectus supplement.
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Taxable U.S. Holders of Our Debt Securities

Stated Interest

        U.S. holders generally must include interest on
the debt securities in their United States federal
taxable income as ordinary income:

�
when it accrues, if the U.S.
holder uses the accrual method of
accounting for United States
federal income tax purposes; or

�
when the U.S. holder actually or
constructively receives it, if the
U.S. holder uses the cash method
of accounting for United States
federal income tax purposes.

        If we redeem or otherwise repurchase the debt
securities, we may be obligated to pay additional
amounts in excess of stated principal and interest.
We intend to take the position that the debt securities
should not be treated as contingent payment debt
instruments because of this additional payment.
Assuming such position is respected, a U.S. holder
would be required to include in income the amount
of any such additional payment at the time such
payment is received or accrued in accordance with
such U.S. holder's method of accounting for United
States federal income tax purposes. If the Internal
Revenue Service successfully challenged this
position, and the debt securities were treated as
contingent payment debt instruments, U.S. holders
could be required to accrue interest income at a rate
higher than the stated interest rate on the debt
securities and to treat as ordinary
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income, rather than capital gain, any gain recognized
on a sale, exchange or redemption of a debt security.
U.S. holders are urged to consult their tax advisors
regarding the potential application to the debt
securities of the contingent payment debt instrument
rules and the consequences thereof.

Sale, Exchange or Other Taxable
Disposition of the Debt Securities

        Unless a nonrecognition provision applies, U.S.
holders must recognize taxable gain or loss on the
sale, exchange, redemption, retirement or other
taxable disposition of a debt security. The amount of
gain or loss equals the difference between (i) the
amount the U.S. holder receives for the debt security
in cash or other property, valued at fair market value,
less the amount thereof that is attributable to accrued
but unpaid interest on the debt security and (ii) the
U.S. holder's adjusted tax basis in the debt security.
A U.S. holder's initial tax basis in a debt security
generally will equal the price the U.S. holder paid for
the debt security.

        Gain or loss generally will be long-term capital
gain or loss if at the time the debt security is disposed
of it has been held for more than one year.
Otherwise, it will be a short-term capital gain or loss.

        Payments attributable to accrued interest which
have not yet been included in income will be taxed as
ordinary interest income. The maximum federal
income tax rate on long-term capital gain on most
capital assets held by an individual is currently 15%.
The United States federal income tax laws relating to
this 15% tax rate are scheduled to "sunset" or revert
to provisions of prior law effective for taxable years
beginning after December 31, 2010, at which time
the capital gains tax rate will be increased to 20%.
The deductibility of capital losses is subject to
limitations.

Information Reporting and Backup
Withholding

        Backup withholding at the applicable statutory
rate may apply when a U.S. holder receives interest
payments on a debt security or proceeds upon the
sale or other disposition of a debt security. Certain
holders including, among others, corporations,
financial institutions and certain tax-exempt
organizations, are generally not subject to backup
withholding. In addition, backup withholding will not
apply to a U.S. holder who provides his or her social
security or other taxpayer identification number in
the prescribed manner unless:
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�
the Internal Revenue Service
notifies us or our paying agent
that the taxpayer identification
number provided is incorrect;

�
the U.S. holder fails to report
interest and dividend payments
received on the U.S. holder's tax
return and the Internal Revenue
Service notifies us or our paying
agent that backup withholding is
required; or

�
the U.S. holder fails to certify
under penalty of perjury that
backup withholding does not
apply.

        A U.S. holder of debt securities who provides us
or our paying agent with an incorrect taxpayer
identification number may be subject to penalties
imposed by the Internal Revenue Service. If backup
withholding does apply, the U.S. holder may request
a refund of the amounts withheld or use the amounts
withheld as a credit against the U.S. holder's United
States federal income tax liability as long as the U.S.
holder provides the required information to the
Internal Revenue Service. U.S. holders should
consult their tax advisors as to their qualification for
exemption from backup withholding and the
procedures for obtaining the exemption.

        We will be required to furnish annually to the
Internal Revenue Service and to holders of debt
securities information relating to the amount of
interest paid on the debt securities, and that
information reporting may also apply to payments of
proceeds from the sale of the debt securities to
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those holders. Some holders, including corporations,
financial institutions and certain tax-exempt
organizations, generally are not subject to
information reporting.

Non-U.S. Holders of Our Debt Securities

        This section applies to you if you are a non-U.S.
holder of the debt securities. The term "non-U.S.
holder" means a beneficial owner of a debt security
that is not a U.S. holder, as defined above.

        Special rules may apply to certain non-U.S.
holders such as "controlled foreign corporations" and
"passive foreign investment companies." Such
entities are encouraged to consult their tax advisors
to determine the United States federal, state, local
and other tax consequences that may be relevant to
them.

Payments of Interest

        Interest paid to a non-U.S. holder will not be
subject to United States federal income taxes or
withholding tax if the interest is not effectively
connected with the non-U.S. holder's conduct of a
trade or business within the United States, and the
non-U.S. holder:

�
does not actually or
constructively own a 10% or
greater interest in the total
combined voting power of all
classes of our voting stock;

�
is not a controlled foreign
corporation with respect to which
we are a "related person" within
the meaning of Section 864(d)(4)
of the Internal Revenue Code;

�
is not a bank that received such
debt securities on an extension of
credit made pursuant to a loan
agreement entered into in the
ordinary course of its trade or
business; and

�
provides the appropriate
certification as to the non-U.S.
holder's status. A non-U.S.
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holder can generally meet this
certification requirement by
providing a properly executed
Internal Revenue Service
Form W-8BEN or appropriate
substitute form to us or our
paying agent. If the debt
securities are held through a
financial institution or other
agent acting on the non-U.S.
holder's behalf, the non-U.S.
holder may be required to
provide appropriate
documentation to the agent. The
agent will then generally be
required to provide appropriate
certifications to us or our paying
agent, either directly or through
other intermediaries. Special
certification rules apply to
foreign partnerships, estates and
trusts, and in certain
circumstances certifications as to
foreign status of partners, trust
owners or beneficiaries may have
to be provided to us or our
paying agent.

        If a non-U.S. holder does not qualify for an
exemption under these rules, interest income from
the debt securities may be subject to withholding tax
at the rate of 30% (or lower applicable treaty rate) at
the time such interest is paid. The payment of interest
effectively connected with a United States trade or
business, however, would not be subject to a 30%
withholding tax so long as the non-U.S. holder
provides us or our paying agent an adequate
certification (currently on Internal Revenue Service
Form W-8ECI), but such interest would be subject to
United States federal income tax on a net basis at the
rates applicable to United States persons generally. In
addition, if the payment of interest is effectively
connected with a foreign corporation's conduct of a
United States trade or business, that foreign
corporation may also be subject to a 30% (or lower
applicable treaty rate) branch profits tax. To claim
the benefit of a tax treaty, a non-U.S. holder must
provide a properly executed Internal Revenue
Service Form W-8BEN before the payment of
interest and a non-U.S. holder may be required to
obtain a United States taxpayer identification number
and provide documentary evidence issued by foreign
governmental authorities to prove residence in the
foreign country.
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Sale, Exchange or Other Taxable
Disposition of Debt Securities

        Non-U.S. holders generally will not be subject
to United States federal income tax on any amount
which constitutes capital gain upon a sale, exchange,
redemption, retirement or other taxable disposition of
a debt security, unless either of the following is true:

�
the non-U.S. holder's investment
in the debt securities is
effectively connected with the
conduct of a United States trade
or business; or

�
the non-U.S. holder is a
nonresident alien individual
holding the debt security as a
capital asset, is present in the
United States for 183 or more
days in the taxable year within
which the sale, redemption or
other disposition takes place, and
certain other requirements are
met.

        For non-U.S. holders described in the first bullet
point above, the net gain derived from the retirement
or disposition of the debt securities generally would
be subject to United States federal income tax at the
rates applicable to United States persons generally
(or lower applicable treaty rate). In addition, foreign
corporations may be subject to a 30% (or lower
applicable treaty rate) branch profits tax if the
investment in the debt security is effectively
connected with the foreign corporation's conduct of a
United States trade or business. Non-U.S. holders
described in the second bullet point above will be
subject to a flat 30% United States federal income
tax on the gain derived from the retirement or
disposition of their debt securities, which may be
offset by United States source capital losses, even
though non-U.S. holders are not considered residents
of the United States.

Backup Withholding and Information
Reporting

        Backup withholding and information reporting
generally will not apply to payments made to a
non-U.S. holder with respect to the debt securities,
provided that we do not have actual knowledge or
reason to know that the non-U.S. holder is a U.S.
person and the holder has given us the certification
described above under "Non-U.S. Holders of Our
Debt Securities�Payments of Interest." In addition, a
non-U.S. holder will not be subject to backup
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withholding or information reporting with respect to
the proceeds of the sale of debt securities within the
United States or conducted through certain
U.S.-related financial intermediaries, if the payor
receives the statement described above and does not
have actual knowledge or reason to know that the
holder is a United States person, as defined in the
Internal Revenue Code, or the non-U.S. holder
otherwise establishes an exemption. However, we
may be required to report annually to the Internal
Revenue Service and to a non-U.S. holder the
amount of, and the tax withheld with respect to, any
interest (including any OID) paid to the non-U.S.
holder, regardless of whether any tax was actually
withheld. Copies of these information returns may
also be made available under the provisions of a
specific treaty or agreement to the tax authorities of
the country in which the non-U.S. holder resides.

        A non-U.S. holder generally will be entitled to
credit any amounts withheld under the backup
withholding rules against the holder's United States
federal income tax liability, provided that the
required information is furnished to the Internal
Revenue Service in a timely manner. Non-U.S.
holders of debt securities should consult their tax
advisors regarding the application of backup
withholding and information reporting in their
particular situation, the availability of an exemption
therefrom, and the procedure for obtaining an
exemption, if available.

Other Tax Consequences

        We may be required to pay tax in various state
or local jurisdictions, including those in which we
transact business, and holders of our securities may
be required to pay tax in various state or local
jurisdictions, including those in which they reside.
Our state and local tax treatment may not conform to
the United States federal income tax consequences
discussed above. In addition, a holder's state and
local tax treatment may not conform to the United
States federal income tax consequences discussed
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above. Consequently, prospective investors should
consult their tax advisors regarding the effect of state
and local tax laws on an investment in our securities.

 PLAN OF DISTRIBUTION

        We may offer and sell the securities from time
to time as follows:

�
through agents;

�
to or through dealers or
underwriters;

�
directly to other purchasers; or

�
through a combination of any of
these methods of sale.

        In addition, the securities may be issued as a
dividend or distribution or in a subscription rights
offering to existing holders of securities. In some
cases, we may also repurchase securities and reoffer
them to the public by one or more of the methods
described above.

        The securities we distribute by any of these
methods may be sold to the public, in one or more
transactions, either:

�
at a fixed price or prices, which
may be changed;

�
at market prices prevailing at the
time of sale;

�
at prices related to prevailing
market prices;

�
at prices determined by an
auction process; or

�
at negotiated prices.
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        We may solicit offers to purchase securities
directly from the public from time to time. We may
also designate agents from time to time to solicit
offers to purchase securities from the public on our
behalf. The prospectus supplement relating to any
particular offering of securities will name any agents
designated to solicit offers, and will include
information about any commissions we may pay the
agents, in that offering. Agents may be deemed to be
"underwriters" as that term is defined in the
Securities Act.

        From time to time, we may sell securities to one
or more dealers as principals. The dealers, who may
be deemed to be "underwriters" as that term is
defined in the Securities Act, may then resell those
securities to the public.

        We may sell securities from time to time to one
or more underwriters, who would purchase the
securities as principal for resale to the public, either
on a firm-commitment or best-efforts basis. If we sell
securities to underwriters, we will execute an
underwriting agreement with them at the time of sale
and will name them in the applicable prospectus
supplement. In connection with those sales,
underwriters may be deemed to have received
compensation from us in the form of underwriting
discounts or commissions and may also receive
commissions from purchasers of the securities for
whom they may act as agents. Underwriters may
resell the securities to or through dealers, and those
dealers may receive compensation in the form of
discounts, concessions or commissions from the
underwriters and/or commissions from purchasers for
whom they may act as agents. The applicable
prospectus supplement will include information
about any underwriting compensation we pay to
underwriters, and any discounts, concessions or
commissions underwriters allow to participating
dealers, in connection with an offering of securities.

        If we offer securities in a subscription rights
offering to our existing securityholders, we may enter
into a standby underwriting agreement with dealers,
acting as standby underwriters. We may pay the
standby underwriters a commitment fee for the
securities they commit to purchase on a standby
basis.
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Additionally, before the expiration date for the
subscription rights, the standby underwriters may
offer the securities, including securities they may
acquire through the purchase and exercise of
subscription rights, on a when-issued basis at prices
set from time to time by them. After the expiration
date, the standby underwriters may offer the
securities, whether acquired under the standby
underwriting agreement, on exercise of subscription
rights or by purchase in the market, to the public at
prices to be determined by them. Thus, standby
underwriters may realize profits or losses
independent of the underwriting discounts or
commissions we may pay them. If we do not enter
into a standby underwriting arrangement, we may
retain a dealer-manager to manage a subscription
rights offering for us. Any dealer-manager we retain
may acquire securities by purchasing and exercising
the subscription rights and resell the securities to the
public at prices it determines. As a result, a
dealer-manager may realize profits or losses
independent of any dealer-manager fee paid by us.

        We may authorize underwriters, dealers and
agents to solicit from third parties offers to purchase
securities under contracts providing for payment and
delivery on future dates. The third parties with whom
we may enter into contracts of this kind may include
banks, insurance companies, pension funds,
investment companies, educational and charitable
institutions, and others. The applicable prospectus
supplement will describe the material terms of these
contracts, including any conditions to the purchasers'
obligations and will include information about any
commissions we may pay for soliciting these
contracts.

        We may enter into derivative transactions with
third parties, or sell securities not covered by this
prospectus to third parties in privately negotiated
transactions. If the applicable prospectus supplement
indicates, in connection with those derivatives, the
third parties may sell securities covered by this
prospectus and the applicable prospectus supplement,
including in short sale transactions. If so, the third
party may use securities pledged by us or borrowed
from us or others to settle those sales or to close out
any related open borrowings of stock, and may use
securities received from us in settlement of those
derivatives to close out any related open borrowings
of stock. The third party in such sale transactions will
be an underwriter and will be identified in the
applicable prospectus supplement (or a post-effective
amendment).

        Underwriters, dealers, agents and other persons
may be entitled, under agreements that they may
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enter into with us, to indemnification by us against
civil liabilities, including liabilities under the
Securities Act.

        Underwriters may engage in stabilizing and
syndicate covering transactions in accordance with
Rule 104 of Regulation M. Rule 104 permits
stabilizing bids to purchase the securities being
offered as long as the stabilizing bids do not exceed a
specified maximum. Underwriters may over-allot the
offered securities in connection with the offering,
thus creating a short position in their account.
Syndicate covering transactions involve purchases of
the offered securities by underwriters in the open
market after the distribution has been completed in
order to cover syndicate short positions. Stabilizing
and syndicate covering transactions may cause the
price of the offered securities to be higher than it
would otherwise be in the absence of these
transactions. These transactions, if commenced, may
be discontinued at any time.

        The underwriters, dealers and agents, as well as
their associates, may be customers of or lenders to,
and may engage in transactions with and perform
services for, HCP and its subsidiaries in the ordinary
course of business.

        In compliance with guidelines of the Financial
Industry Regulatory Authority, Inc., or FINRA, the
maximum commission or discount to be received by
any FINRA member or independent broker dealer
may not exceed 8% of the aggregate principal
amount of the securities offered pursuant to this
prospectus. It is anticipated that the maximum
commission or discount to be received in any
particular offering of securities will be significantly
less than this amount.
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 VALIDITY OF SECURITIES

        Unless otherwise indicated in the applicable
prospectus supplement, the validity of the securities
offered hereby will be passed upon for us by Ballard
Spahr Andrews & Ingersoll, LLP, Baltimore,
Maryland and/or Sullivan & Cromwell LLP, Los
Angeles, California. In addition, the description of
material federal income tax consequences contained
in this prospectus under the heading "Material United
States Federal Income Tax Considerations" is based
upon the opinion of Latham & Watkins LLP. In
rendering this opinion, Latham & Watkins LLP will
assume the accuracy of an opinion of Ballard Spahr
Andrews & Ingersoll, LLP, as to certain matters of
Maryland law.

 EXPERTS

        The consolidated financial statements of
HCP, Inc. appearing in HCP, Inc.'s Annual Report
(Form 10-K), as amended by HCP, Inc.'s Current
Report on Form 8-K dated May 4, 2009, for the year
ended December 31, 2008 (including schedules
appearing therein), and the effectiveness of
HCP, Inc.'s internal control over financial reporting
as of December 31, 2008, have been audited by
Ernst & Young LLP, independent registered public
accounting firm, as set forth in their reports thereon
included therein, and incorporated herein by
reference. Such financial statements are, and audited
financial statements to be included in subsequently
filed documents will be, incorporated herein in
reliance upon the report of Ernst & Young LLP
pertaining to such financial statements (to the extent
covered by consents filed with the Securities and
Exchange Commission) given on the authority of
such firm as experts in accounting and auditing.
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