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EXPLANATORY NOTE

Overstock.com, Inc. is filing this Amendment No. 1 to its Form 10-K for the fiscal year ended December 31, 2008 (the "Form 10-K"),
originally filed with the Securities and Exchange Commission on February 23, 2009, for the purpose of correcting the following typographical
errors:

In the table of Quarterly Results of Operations (unaudited), appearing in Item 7, we have corrected "Fulfillment partner
revenue" for the quarterly period ended June 30, 2008 to read $149,004 (in thousands) rather than $149,044 (in thousands)

as originally reported;

In the table of Contractual Obligations appearing in Item 7, we have corrected the "Total contractual cash obligations" for
2009 to total $17,096 (in thousands) rather than $17,906 (in thousands) as originally reported,;

In the Consolidated Balance Sheets appearing in Item 15, we have corrected "Total liabilities" for 2007 to total $212,931 (in
thousands) rather than $212,913 (in thousands) as originally reported,;

In the Consolidated Statements of Cash Flows appearing in Item 15, we have corrected "Less change in cash and cash
equivalents from discontinued operations" for 2006 to be a positive $1,016 (in thousands) rather than a negative $(1,016) (in

thousands) as originally reported.

In Schedule II, "Valuation and Qualifying Accounts" in Item 15, we have corrected "Deductions" for "Allowance for
doubtful accounts" for 2007 to be $855 (in thousands) rather than $0 as originally reported and we have corrected
" Allowance for sales returns" for 2008 to total $5,098 (in thousands) rather than $5,099 (in thousands) as originally reported.

We are also refiling exhibit 10.37, which was inadvertently filed in draft form, as well as updated certifications of our Chief Executive
Officer and Chief Financial Officer required by Rules 13a-14(a) and 13a-14(b) under the Securities Exchange Act of 1934.

Except as described above, the information set forth in the Form 10-K/A has not been modified or updated in any way from the information
included in the Form 10-K as originally filed.
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

This Annual Report on Form 10-K/A and the documents incorporated herein by reference contain forward-looking statements within the
meaning of Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of 1934. These statements are therefore
entitled to the protection of the safe harbor provisions of these laws. These forward-looking statements involve risks and uncertainties, and relate
to future events or our future financial or operating performance. These statements include, but are not limited to, statements concerning:

the anticipated benefits and risks of our business relationships;

our ability to attract retail and business customers; our belief that we can attract customers in a cost-efficient manner; the
ability of our online marketing campaigns to be a cost-effective method of attracting customers; our belief that we can

internally develop cost-effective branding campaigns;

the anticipated benefits and risks associated with our business strategy;

our future operating results;

the anticipated size or trends of the market segments in which we compete and the anticipated competition in those markets;

potential government regulation;

our future capital requirements and our ability to satisfy our capital needs; the potential for additional issuances of our
securities;

our future ability to repurchase or retire our publicly traded debt;

our expansion in international markets;

our plans to devote substantial resources to our sales and marketing teams;

our strategy to develop strategic business relationships with additional wholesalers and distributors; our belief that
manufacturers will recognize us as an efficient liquidation solution;

our belief that current or future litigation will likely not have a material adverse effect on our business;

the results of upgrades to our infrastructure and the likelihood that additional future upgrades can be implemented without
disruption of our business;

our belief that we can meet our published product shipping standards even during periods of relatively high sales activity;
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our belief that we can maintain or improve upon customer service levels that we and our customers consider acceptable;

our belief that our information technology infrastructure can and will support our operations and will not suffer significant
downtime;

the potential effects of our facilities consolidation and restructuring program and of the various actions we have taken in
connection with that program;

the possibility that we will relocate our corporate offices;

statements about our community site business and its anticipated functionality;

our belief that we can maintain inventory levels at appropriate levels despite the seasonal nature of our business; and
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our belief that we can successfully offer and sell a constantly changing mix of products and services.

Furthermore, in some cases, you can identify forward-looking statements by terminology such as may, will, could, should, expect, plan,
intend, anticipate, believe, estimate, predict, potential or continue, the negative of such terms or other comparable terminology. These statements
are only predictions. Actual events or results may differ materially. In evaluating these statements, you should specifically consider the risks
outlined in this Form 10-K/A, including those described in Item 1A under the caption "Risk Factors." These factors may cause our actual results
to differ materially from those contemplated by any forward-looking statement. Except as otherwise required by law, we expressly disclaim any
obligation to release publicly any update or revisions to any forward-looking statements to reflect any changes in our expectations or any change
in events, conditions or circumstances on which any of our forward-looking statements are based. Although we believe that the expectations
reflected in the forward-looking statements are reasonable, we cannot guarantee future results, levels of activity, performance or achievements.

4
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PART I

ITEM 1. BUSINESS

The following description of our business contains forward-looking statements relating to future events or our future financial or operating
performance that involve risks and uncertainties, as set forth above under "Special Note Regarding Forward-Looking Statements." Our actual
results could differ materially from those anticipated in these forward-looking statements as a result of certain factors, including those set forth
in Section 1A under the heading "Risk Factors" and elsewhere in this Form 10-K/A.

We are an online closeout retailer offering discount brand name merchandise, including bed-and-bath goods, home décor, kitchenware,
watches, jewelry, electronics and computers, sporting goods, apparel, and designer accessories, among other products. We also sell books,
magazines, CDs, DVDs, and video games ("BMMG"). We also operate as a section on our Website an online auction site a marketplace for the
buying and selling of goods and services as well as the section on our Website for listing cars and real estate for sale.

Our company, based in Salt Lake City, Utah, was founded in 1997, and we launched our first Website through which customers could
purchase products in March 1999. Our Website offers our customers an opportunity to shop for bargains conveniently, while offering our
suppliers an alternative inventory liquidation or sales channel. We continually add new, limited inventory products to our Website in order to
create an atmosphere that encourages customers to visit frequently and purchase products before our inventory sells out. We offer approximately
201,000 products under multiple departments under the Shopping section of our Website, and offer approximately 450,000 additional media
products in the Books etc. department on our Website.

Closeout merchandise is typically available in inconsistent quantities and prices and often is only available to consumers after it has been
purchased and resold by disparate liquidation wholesalers. We believe that the traditional liquidation market is therefore characterized by
fragmented supply and fragmented demand. We utilize the Internet to aggregate this fragmented supply and demand and create a more efficient
market for liquidation merchandise. Our objective is to provide a one-stop discount shopping destination for products and services sold through
the Internet.

non non

As used herein, "Overstock.com,” "we," "our" and similar terms include Overstock.com and its subsidiaries, unless the context indicates
otherwise.

Industry Overview

Manufacturers and retailers traditionally hold inventory to buffer against uncertain demand within their normal, "inline" sales channels.
Inline sales channels are manufacturers' primary distribution channels, which are characterized by regularly placed orders by established retailers
at or near wholesale prices. In recent years, several dynamics have shifted inventory risk from retailers to manufacturers, including:

dominant retailers insist on just-in-time deliveries from manufacturers;
dominant retailers cancel orders mid-production and return unsold merchandise;
style, color or model changes quickly turn inventory into closeout merchandise;
incorrect estimates of consumer demand lead to overproduction; and
changes in a retailer's financial situation or strategy result in cancelled orders.
The disposal of excess, or overstock, inventory represents a substantial burden for many manufacturers, especially those who produce

high-quality branded merchandise. Manufacturers seek to avoid liquidating through traditional retail channels where the manufacturer's
discounted products may
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be sold alongside other full-price products. This can result in weaker pricing and decreased brand strength, and is known as channel conflict or
sales channel pollution. As a result, many manufacturers turn to liquidation wholesalers and discount retailers. These liquidation channels
provide manufacturers limited control of distribution and are, we believe, unreliable and expensive to manage when compared with their inline
channels.

Despite the challenges manufacturers encountered in the liquidation market, the proliferation of outlet malls, wholesale clubs, and discount
chains is evidence of the strong level of consumer demand for discount and closeout merchandise. However, consumers face several difficulties
in shopping for this merchandise. For example, many traditional liquidation outlets are in remote locations and have limited shopping hours,
which we believe makes shopping burdensome and inconvenient. In addition, in the traditional liquidation outlet there are space constrains
limiting the number of products that can be offered at any given time.

We also believe that the market for online liquidation is characterized by a limited number of competitors, some of which use an auction
model to price their goods. Furthermore, we believe that many of the online companies that do offer overstock or liquidation merchandise are
focused on single product lines.

Lastly, small retailers are under competitive pressure from large national retailers. Small retailers generally do not have purchasing leverage
with manufacturers; consequently, they are more likely to pay full wholesale prices and are more likely to receive inferior service. We believe
that small retailers generally do not have access to the liquidation market because liquidation wholesalers are most often interested in liquidating
large volumes of merchandise, rather than the small quantities appropriate for small, local retailers.

In the fourth quarter 2008, we faced unusual competition from brick and mortar retailers seeking to liquidate inventory directly. The
macroeconomic slowdown and discounting by brick and mortar retailers have mixed effects on us. The effects include increased price
competition and cautious consumers, but also include opportunities for us to acquire inventory at unusually low prices.

The Overstock Solution

Overstock provides manufacturers with a one-stop liquidation channel to sell both large and small quantities of excess and closeout
inventory without disrupting sales through traditional channels. Key advantages for manufacturers liquidating their excess inventory through
Overstock include:

Resolution of channel conflict. Channel conflicts arise when a manufacturer's excess inventory is sold through the same
channel as their full-priced product offerings. Since excess inventory is usually sold at a discount, sales of the manufacturer's
full-priced product offerings may be impacted as a consumer in a retail store may opt for the excess product or become
confused by the pricing and model discrepancies. By using Overstock, manufacturers have an alternative and independent

channel where they can sell excess inventory without the fear of hindering the sale of their full-priced products.

Single point of distribution. Manufacturers often use multiple liquidation sources to clear their excess inventory. Multiple
sources create additional logistics issues that they would rather avoid. By using Overstock, manufacturers have a single

source for the distribution of excess inventory.

Improved control of distribution. By using Overstock, manufacturers can monitor what kind of customer, whether
individual consumer or small retailer, ultimately purchases their merchandise. In addition, a manufacturer can request that its
products be offered in only one of our sales channels in order to avoid sales channel pollution.

6
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Improved transaction experience. By having a reliable inventory clearing channel, manufacturers are able to more quickly
and easily dispense of their excess merchandise, raw materials or production capacity.

Overstock also offers consumers a compelling alternative for bargain shopping. Key advantages for consumers include:

High quality and broad product selection. Much of the merchandise offered on our Website is from well-known,
brand-name manufacturers. In the Shopping section of our Website, we currently have approximately 201,000 non-BMMG
products and approximately 450,000 BMMG products (books, magazines, CDs, DVDs, and video games) in eight major

departments.

Convenient access on a secure site. Our customers are able to access and purchase our products 24 hours a day from the
convenience of their computer. We do not sell any personal information about our customer base to third parties.

Responsive customer service and positive shopping experience. Our team of customer service representatives assists
customers by telephone, instant online chat and e-mail. Our customer service staff answers approximately 98% of phone
calls within 60 seconds, and responds to approximately 93% of e-mail messages within one business day. For our consumer
business, we include a return shipment label in our customer's shipment to facilitate product returns and, subject to certain
conditions, we allow customers to return most purchased merchandise for a refund. In addition, we continually update and
monitor our Website to enhance the shopping experience for our customers.

Our objective is to become the dominant Internet-based closeout solution for holders of brand-name merchandise, allowing them to dispose
of that merchandise discreetly and with high recovery values, and to ultimately become a one-stop Internet-based discount shopping destination.
We are pursuing this objective through the following key strategies:

Establish strong relationships with manufacturers and distributors. With the growth in the scale of our operations, we
believe we are becoming an efficient liquidation channel for manufacturers and distributors. With scale comes the ability to
buy in volume, and we believe manufacturers appreciate our ability to liquidate their products without disturbing their
traditional channels. Generally, manufacturers do not want their product offerings sold as heavily discounted, closeout
products in brick-and-mortar retailers, as is common today. We believe that as manufacturers learn of our capabilities, they

will increasingly recognize the attractiveness of Overstock as an efficient liquidation solution.

Optimize inventory management through the use of technology. Our merchandise buyers are supported by proprietary
software that provides information on product sales, margins and inventory levels. This technology enables us to make
informed decisions and quickly change prices in an effort to maximize sales volume, gross profit and return on inventory

capital.

Optimize online marketing initiatives through the use of technology. Our marketing team is supported by technologically
advanced software supplied by third party vendors, as well as proprietary software that enhances the level of service
provided to our customers and takes advantage of the unique characteristics of online distribution. This software provides us
immediate feedback on the effectiveness of various marketing campaigns, allowing us to optimize our online marketing

expenditures.

Loyalty programs. We have a frequent buyer's club called Club O. Members of Club O pay an annual fee of $19.95 and
receive a 5% discount on non-BMMG products and free shipping, along with access to a special customer service hotline.
Additionally, we partnered with Chase Card Services to launch an Overstock.com Co-Branded Rewards Visa credit card
program,

11
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currently offering our customers a $30 store credit towards their next Overstock purchase and the opportunity to earn
rewards certificates to redeem on our Website.

Our Business

We use the Internet to create a more efficient market for liquidation, closeout and other discount merchandise. We provide consumers and
businesses with quick and convenient access to high-quality, brand-name merchandise at discount prices. Our shopping business (sales of
product offered through the Shopping section of our Website) includes both a "direct" business and a "fulfillment partner" business (see Item 15
of Part IV, "Financial Statements" Note 23 "Business Segments"). During the years ended December 31, 2006, 2007, and 2008, no single
customer accounted for more than 1% of our total revenue.

Unless otherwise indicated or required by the context, the discussion herein of our financial statements, accounting policies and related
matters, pertains to the Shopping section of our Website and not necessarily to the Auctions, Cars, Real Estate, or Community sections of our
Website.

Direct business

Our direct business includes sales made to individual consumers and businesses, which are fulfilled from our warehouses in Salt Lake City,
Utah (see Item 2 of Part I, "Properties"). During the twelve months ended December 31, 2008, we fulfilled approximately 21% of all orders
through our warehouses. Our warehouses generally ship between 5,000 and 8,000 orders per day and up to approximately 32,000 orders per day
during peak periods, using overlapping daily shifts.

Fulfillment partner business

For our fulfillment partner business, we sell merchandise of other retailers, cataloguers or manufacturers ("fulfillment partners") through
our Website. We are considered to be the primary obligor for the majority of these sales transactions and record revenue from the majority of
these sales transactions on a gross basis. Our use of the term "partner” or "fulfillment partner" does not mean that we have formed any legal
partnerships with any of our fulfillment partners. We currently have approximately 1,200 fulfillment partners which post approximately 196,000
non-BMMG products, as well as most of the BMMG products (found in the Books etc. department) on our Website. Our revenue from sales
from both the direct and fulfillment partner businesses is recorded net of returns, coupons and other discounts.

Seasonality

Both direct and fulfillment partner revenues are seasonal, with revenues historically being the highest in the fourth quarter, which ends
December 31, reflecting higher consumer holiday spending. We anticipate this will continue in the foreseeable future.

Auctions business

We operate an online auction service as part of our Website. Our auction service allows sellers to list items for sale, buyers to bid on items
of interest, and users to browse through listed items online. We record only our listing fees and commissions for items sold as revenue. From
time to time, we also sell items returned from our shopping business through our auction service, and for these sales, we record the revenue on a
gross basis. Revenue from our auction business is included in the fulfillment partner segment, as it is not significant enough to segregate as a
segment.

12
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We operate an online site for listing cars for sale as a part of our Website. The car listing service allows sellers to list vehicles for sale and
allows buyers to review vehicle descriptions, post offers to purchase, and provides the means for purchasers to contact sellers for further
information and negotiations on the purchase of an advertised vehicle. Revenue from our car listing business is included in the fulfillment
partner segment, as it is not significant enough to segregate as a segment.

Real Estate listing business

We operate an online site for listing real estate for sale as a part of our Website. The real estate listing service allows customers to search
active listings across the country. Listing categories include foreclosures, live and on-line auctions, for sale by owner listings, broker/agent
listings and numerous aggregated classified ad listings. Revenue from the real estate business is included in the fulfillment partner segment, as it
is not significant enough to segregate as a segment.

International business

We began selling products through our website to customers outside the United States in late August 2008. The initial launch included
Canada and 33 European countries, including the U.K. and Germany. We do not have operations outside the United States, and are utilizing a
U.S. based third party to provide logistics and fulfillment for all international orders. Revenue generated from our international business is
included in either direct or fulfillment partner revenue, depending on whether the product is shipped from our warehouses or from a fulfillment
partner.

Key Relationships
Manufacturer, Supplier and Distribution Relationships

It is difficult to establish closeout buying relationships with manufacturers. Trust and experience gained through past interactions are
important. We believe our business model reduces the risk to the manufacturer that its discounted products are sold alongside its full-priced
products. Our supplier relationships provide us with recognized, brand-name products. The table below identifies some of the brand names that
generate significant revenues in various departments:

Anne Klein Joseph Abboud RCA

Bissell JvC Samsonite
Blue Ridge Home Kodak Seiko
Fashions

Broyhill Movado Simon & Schuster
Canon Novica Sony

Charles David Panasonic Steve Madden
Drexel Heritage Philips Thomasville
Dyson Random House Toshiba

Fuji Wenger
Hewlett-Packard

Hoover

Hunter Fan

To date, we have not entered into contracts with manufacturers or liquidation wholesalers that guarantee the availability of merchandise for
a set duration. Our manufacturer and supplier relationships are based on historical experience with manufacturers and liquidation wholesalers
and do not obligate or entitle us to receive merchandise on a long-term or short-term basis. In our direct business, we purchase the products from
manufacturers or liquidation wholesalers using standard

13
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purchase orders. Generally, suppliers do not control the terms under which products are sold through our Website.
Products

Online Products

Our website is organized into five main sections, namely: Shopping, Auctions, Cars, Real Estate, and Community. The Shopping section is
organized into eleven main departments:

Furniture At Home
Bedding Clothing & Shoes
Jewelry Watches
Electronics Sports

Books, etc. Worldstock
Other

Each of these departments has multiple categories that more specifically define the products offered within that department. For example,
the "Bedding" department currently has the following product categories:

Memory foam Mattresses
Sheets Comforters
Blankets Down bedding
Duvet covers Pillows

Each category has several subcategories that further detail the product contained within. For example, under the "Down bedding" category,
we have the following subcategories:

Down comforters Down alternatives
Down pillows Featherbeds
Down comforter sets
Individual products can be accessed and viewed from the category or subcategory pages. These specific product pages include detailed

product descriptions, color photographs, pricing information and customer reviews.

For 2006, 2007 and 2008, the percentages of gross sales contributed by similar classes of products were as follows:

Product class 2006 2007 2008

Home and garden(1) 2% 44%  50%
Jewelry, watches, clothing and accessories 27%  25%  24%
BMMG(2), electronics and computers 23% 23% 18%
Other 8% 8% 8%
Total 100% 100% 100%

6]

Home and garden includes home décor, bedding, bath, furniture, house wares, garden, patio and other related
products.

2
BMMBG stands for "Books, Music, Movies and Games."

The number of total products we offer has grown from less than 100 in 1999, to more than 201,000 non-BMMG products and
approximately 450,000 BMMG products (books, magazines, CDs, DVDs and

10
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video games) as of December 31, 2008. As the number of products and product categories change throughout the year, we periodically
reorganize our departments and/or categories to better reflect our current product offerings.

Worldstock is our socially-responsible, online marketplace through which artisans in the United States and around the world can sell their
products and gain access to a broader market.

Fulfillment Operations
General

When customers place orders on our Website, orders are fulfilled either by a third-party fulfillment partner or directly from our warehouses
in Salt Lake City, Utah. We monitor all of these sources for accurate order fulfillment and timely shipment. We currently charge $2.95 per order
for basic ground shipping, but customers can choose from various expedited shipping services at their expense.

Payment Terms

Generally, we require verification of receipt of payment, or authorization from credit card or other payment vendors whose services we
offer to our customers (such as Paypal and BillMeLater), before we ship products to consumers or business purchasers. From time to time we
grant credit to our business purchasers with normal credit terms (typically 30 days).

Fulfillment for Direct Business

During 2008, we fulfilled approximately 21% of all orders through our leased warehouses in Salt Lake City, Utah (see Item 2 of Part I,
"Properties".) Our warehouse staff generally shipped between 5,000 and 8,000 orders per day, and up to 32,000 orders per day during peak
periods, using overlapping daily shifts. We also process returns of direct and fulfillment partner merchandise in the Salt Lake City warehouses.
Our warehouses store approximately 5,000 non-BMMG products offered on our Website. We operate the Salt Lake City warehouses with an
automated warehouse management system that tracks the receipt of inventory, distributes order-fulfillment assignments to warehouse workers
and obtains rates for various shipping options to ensure low-cost outbound shipping. Our Website relays orders to the warehouse management
system throughout each day, and the warehouse management system in turn confirms to our Website shipment of each order. Customers can
track the shipping status of their packages through links we provide on our Website.

Fulfillment Partner Business

During 2008, approximately 79% of our orders were for inventory owned and shipped by third-party fulfillment partners. We currently
coordinate approximately 1,200 entities that collect orders through our Website. These third parties perform essentially the same operations as
our warehouse: order picking and shipping; however, we handle the majority of the returns for these sales. These third parties relay shipment
confirmations to our Website where customers can review shipping and tracking information. All orders through our Website bear Overstock's
name on the packing material and shipping documents, including those shipped by our fulfillment partners. We also handle customer service
related to all orders placed through our Website.

Sales and Marketing

We use a variety of methods to target our consumer audience, including online campaigns, such as advertising through portals, keywords,
search engines, affiliate marketing programs, banners, e-mail and direct mail campaigns, and we are able to monitor and evaluate their results.
We seek to identify and eliminate campaigns that do not meet our expectations. We also do brand advertising through television, radio, and print

ads. We generally develop these campaigns internally and believe that doing so is cost-effective.
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Customer Service

We are committed to providing superior customer service. We staff our customer service department with dedicated in-house and
outsourced professionals who respond to phone, instant online chat and e-mail inquiries on products, ordering, shipping status, and returns. As a
result of this commitment, we now rank #2 in customer service rankings among all US retailers, according to rankings published in the 2008
NRF Foundation/American Express Customer Service Survey. Our customer service staff processes approximately 14,000 calls per week and up
to approximately 30,000 calls per week during peak periods.

The same staff processes approximately 17,000 e-mail messages each week and up to approximately 21,000 e-mail messages per week
during peak periods, with a turnaround goal of one business day. We use automated e-mail and phone systems to route traffic to appropriate
customer service representatives. The demands on our customer service staff increase significantly during peak periods, including the several
weeks before and after the Christmas holiday.

Technology

We use our internally developed Website and a combination of proprietary technologies and commercially available licensed technologies
and solutions to support our operations. We use the services of XO Communications, Inc., Qwest Communications International, Inc. and
Verizon, Inc. to obtain connectivity to the Internet over multiple Gig-E and OC48 links. We currently store our data on several Oracle databases
using Dell and IBM computer hardware connected to multiple large scale Hitachi and EMC storage devices. Currently, we use Dell and IBM
servers for our Website, which are connected to the Oracle databases and operate in a multi-processing Linux environment designed to
accommodate large volumes of Internet traffic. Currently, our primary computer infrastructure remains at our co-location facility in Salt Lake
City. We also have a second data center which we use primarily for backups, redundancy, development, testing, and our corporate systems
infrastructure.

Competition

The online liquidation services market is new, rapidly evolving, intensely competitive and has relatively low barriers to entry, as new
competitors can launch new websites at relatively low cost. We believe that competition in the online liquidation market is based predominantly
on:

price;

product quality and selection;

shopping convenience;

order processing and fulfillment;

customer service; and

company brand recognition.

Our liquidation services compete with other online retailers and traditional liquidation "brokers", some of which may specifically adopt our
methods and target our customers. We currently or potentially compete with a variety of companies that can be divided into several broad
categories:

liquidation e-tailers such as SmartBargains;
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traditional retailers and liquidators such as Ross Stores, Inc., Walmart Stores, Inc., TJX Companies, Inc., Costco Wholesale
Corporation, Target Corporation, Best Buy Co., Inc. and Barnes and Noble, Inc., most of which also have an online
presence.

As the market for online liquidation grows, we believe that companies involved in online retail, as well as traditional retailers and
liquidation brokers, will increase their efforts to develop services that compete with our online services. We also face potential competition from
Internet companies not yet focused on the liquidation market, and from retail companies who are currently operating or not yet operating online.

Many of our current and potential competitors have greater brand recognition, longer operating histories, larger customer bases and
significantly greater financial, marketing and other resources than we do, and may enter into strategic or commercial relationships with larger,
more established and well-financed companies. Some of our competitors could enter into exclusive distribution arrangements with our vendors
and deny us access to their products, devote greater resources to marketing and promotional campaigns and devote substantially more resources
to their website and systems development than our company. New technologies and the continued enhancement of existing technologies also
may increase competitive pressures on our company. We cannot ensure that we will be able to compete successfully against current and future
competitors or address increased competitive pressures (see Item 1A "Risk Factors").

Intellectual Property

We regard our domain names and similar intellectual property as critical to our success. We rely on a combination of laws and contractual
restrictions with our employees, customers, suppliers, affiliates and others to establish and protect our proprietary rights. Despite these
precautions, it may be possible for a third party to copy or otherwise obtain and use our intellectual property without authorization. In addition,
we cannot ensure that others will not independently develop similar intellectual property. Although we have registered and are pursuing the
registration of our key trademarks in the United States and some internationally, some of our trade names may not be eligible to receive
registered trademark protection. In addition, effective trademark protection may not be available or we may not seek protection in every country
in which we market or sell our products and services, including in the United States.

Third parties have in the past, and may in the future, recruit our employees who have had access to our proprietary technologies, processes
and operations. These recruiting efforts expose us to the risk that such employees and those hiring them will misappropriate and exploit our
intellectual property.

Legal and Regulatory Matters

From time to time, we receive claims and become subject to regulatory investigations or actions, consumer protection, employment,
intellectual property and other commercial litigation related to the conduct of our business. Such litigation could be costly and time consuming
and could divert our management and key personnel from its business operations. The uncertainty of litigation increases these risks. In
connection with such litigation, we may be subject to significant damages or equitable remedies relating to the operation of our business and the
sale of products on our website. Any such litigation may materially harm our business, prospects, results of operations, financial condition or
cash flows. However, we do not currently believe that any of our outstanding litigation will have a material adverse effect on our financial
condition.

These and other types of claims could result in increased costs of doing business through legal expenses, adverse judgments or settlements
or require us to change our business practices in expensive ways. In addition, litigation could result in interpretations of the law that require us to

change our business practices or otherwise increase our costs.
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Additional litigation may be necessary in the future to enforce our intellectual property rights, to protect our trade secrets or to determine
the validity and scope of the proprietary rights of others. Any litigation, regardless of outcome or merit, could result in substantial costs and
diversion of management and technical resources, any of which could materially harm our business (see Item 1A "Risk Factors").

See the information set forth under Item 15 of Part IV, "Financial Statements" Note 14 "Commitments and Contingencies," subheading
"Legal Proceedings," contained in the "Notes to Consolidated Financial Statements" of this Annual Report on Form 10-K/A.

Government Regulation

Our services are subject to federal and state consumer protection laws including laws protecting the privacy of consumer non-public
information and regulations prohibiting unfair and deceptive trade practices. In particular, under federal and state financial privacy laws and
regulations, we must provide notice to consumers of our policies on sharing non-public information with third parties, must provide advance
notice of any changes to our policies and, with limited exceptions, must give consumers the right to prevent sharing of their non-public personal
information with unaffiliated third parties. Furthermore, the growth and demand for online commerce could result in more stringent consumer
protection laws that impose additional compliance burdens on online companies. These consumer protection laws could result in substantial
compliance costs and could interfere with the conduct of our business.

In many states, there is currently great uncertainty whether or how existing laws governing issues such as property ownership, sales and
other taxes, libel and personal privacy apply to the Internet and commercial online services. These issues may take years to resolve. In addition,
new state tax regulations may subject us to the obligation to collect and remit state and local taxes other than for sales within the state of Utah
(where our operations are located), or subject us to additional state and local sales and income taxes. New legislation or regulation, the
application of laws and regulations from jurisdictions whose laws do not currently apply to our business or the application of existing laws and
regulations to the Internet and commercial online services could result in significant additional taxes on our business. These taxes could have an
adverse effect on our cash flows and results of operations. Furthermore, there is a possibility that we may be subject to significant fines or other
payments for any past failures to comply with these requirements.

Employees

As of December 31, 2008, we had 1,036 full-time employees, including 379 in customer service and fraud prevention, 119 in order
fulfillment, 226 in information technology and Website production, 56 in marketing, 150 in merchandising (including auctions, cars, and real
estate), 51 in accounting and finance, and 55 in our executive and administrative department. We seasonally augment our workforce with
temporary employees during our fourth quarter to handle increased workload in both our warehouse and customer service operations. We have
never had a work stoppage, and none of our employees are represented by a labor union. We consider our employee relationships to be positive.
Competition for qualified personnel in our industry has historically been intense, particularly for software engineers, computer scientists, and
other technical staff.
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The following persons were executive officers of Overstock.com as of February 23, 2009:

Executive Officers Age Position

Patrick M. Byrne 46  Chief Executive Officer and Chairman of the Board of
Directors

Jonathan E. Johnson III 42  President and Corporate Secretary

Geoffrey R. Atkinson 24 Senior Vice President, Marketing

Stephen J. Chesnut 49  Senior Vice President, Finance

David K. Chidester 37  Senior Vice President, Internal Reporting and Information

Jacob K. Hawkins 33 Senior Vice President, Change Management

Samuel J. Peterson 33  Senior Vice President, Technology

Stormy D. Simon 40  Senior Vice President, Marketing and Customer Care

Stephen P. Tryon 47  Senior Vice President, Logistics and Human Capital
Management

Dr. Patrick M. Byrne has served as our Chief Executive Officer (principal executive officer) and as a Director since October 1999, as
Chairman of the Board from February 2001 through October 2005, and since July 2006. From September 1997 to May 1999, Dr. Byrne served
as President and Chief Executive Officer of Fechheimer Brothers, Inc., a manufacturer and distributor of uniforms. From 1995 until its sale in
September 1999, Dr. Byrne was Chairman, President and Chief Executive Officer of Centricut, LLC, a manufacturer and distributor of industrial
torch parts. From 1994 to the present, Dr. Byrne has served as a Manager of the Haverford Group, an investment company and an affiliate of
Overstock. Dr. Byrne has a Bachelor of Arts degree in Chinese studies from Dartmouth College, a Master's Degree from Cambridge University
as a Marshall Scholar, and a Ph.D. in philosophy from Stanford University.

Mpr. Jonathan E. Johnson III joined Overstock.com in September 2002 and currently serves as our President. He has served as our General
Counsel and as our Vice President, Strategic Projects, and Senior Vice President, Corporate Affairs and Legal. From May 1999 to September
2002, Mr. Johnson held various positions with TenFold Corporation, a software company, including positions as General Counsel, Executive
Vice President and Chief Financial Officer. From October 1997 to April 1999, Mr. Johnson practiced law in the Los Angeles offices of Milbank,
Tweed, Hadley & McCloy and from September 1994 to September 1997, he practiced law in the Los Angeles offices of Graham & James. From
February 1994 to August 1994, Mr. Johnson served as a judicial clerk at the Utah Supreme Court for Justice Leonard H. Russon, and prior to
that, from August 1993 to January 1994, Mr. Johnson served as a judicial clerk at the Utah Court of Appeals for Justice Russon. Mr. Johnson
holds a Bachelor's Degree in Japanese from Brigham Young University, studied for a year at Osaka University of Foreign Studies in Japan, and
received his law degree from the J. Reuben Clark, Jr. Law School at Brigham Young University.

Mr. Geoffrey R. Atkinson currently serves as our Senior Vice President of Marketing. Mr. Atkinson is responsible for the search and email
marketing channels as well as the Customer Relationship Management group (the "CRM"). Since joining the Company in 2005, Mr. Atkinson
has worked primarily on improving the customer facing search and navigation experience as well as growing the email and search marketing
channels. Mr. Atkinson has previously served as Vice President of tactical marketing and Director of web site and email marketing. Before
joining Overstock.com, Mr. Atkinson worked in marketing and branding at Smith Sport Optics, a manufacturer of sunglasses and goggles for
sports and leisure, in Sun Valley, Idaho. Mr. Atkinson holds a Bachelor of Arts Degree in Sociology from Dartmouth College.
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M. Stephen J. Chesnut was appointed Senior Vice President, Finance of the Company, effective January 5, 2009. From August 2007 until
he joined the Company, Mr. Chesnut served as Vice President, Strategy/Market Development/Sales for HD Supply, Inc., a privately-held
wholesale distribution company based in Atlanta, Georgia. From December 1998 to August 2007, Mr. Chesnut served in a variety of capacities
for The Home Depot or its subsidiaries, including Director, Business Development for HD Supply (prior to its sale by Home Depot), Director,
Finance and Chief Financial Officer for Home Depot Supply; Director, New Concept Development; and Director, Strategic Planning. Prior to
joining The Home Depot, Mr. Chesnut served in a variety of operational, planning and financial positions for Target Stores Inc. from 1986 to
1998. Mr. Chesnut holds a Bachelor's of Science Degree in Accounting and Business Management, from Southern Utah University and a Master
of Business Administration Degree, Finance and Strategic Planning, from Brigham Young University.

Mr. David K. Chidester currently serves as our Senior Vice President, Internal Reporting and Information and Assistant Secretary.
Mr. Chidester previously served as Senior Vice President, Finance from January 2004 to January 2009, as our Acting Chief Financial Officer
from August 2003 to January 2004, and as our Controller from August 1999 to August 2003. Prior to joining Overstock.com, Mr. Chidester was
with PricewaterhouseCoopers LLP from December 1995 to August 1999. Mr. Chidester holds a Bachelor of Science Degree in Accounting and
a Master's Degree in Business Administration, both from the University of Utah.

Mr. Jacob K. Hawkins currently serves as Senior Vice President, Change Management. Mr. Hawkins has performed various roles across the
organization, including business development, marketing, merchandising, technology, and project management. Prior to joining Overstock.com,
Mr. Hawkins worked for Professional Marketing International, a business consulting group. Mr. Hawkins holds a Bachelor's Degree in Business
Management from Brigham Young University and a Master's Degree of Business Administration with an emphasis in information systems from
the University of Utah.

Mpr. Samuel J. Peterson currently serves as our Senior Vice President, Technology. Mr. Peterson previously served as the Vice President,
Software Development from early 2005, and was appointed as Director, Network and Systems Engineering in 2003.

Ms. Stormy D. Simon currently serves as our Senior Vice President, Marketing and Customer Care. Ms. Simon previously served as our
Vice President, BMMG; Travel and Off-Line Advertising; Chief of Staff and as our Director of B2B. Prior to joining Overstock.com in 2001,
Ms. Simon worked in the media and travel industries.

Myr. Stephen P. Tryon joined Overstock.com in August 2004, and serves as Senior Vice President, Logistics and Human Capital
Management, with primary responsibility for logistics and supervision of the Company's warehouse operations, and most recently, managing the
Company's human resources. Prior to joining Overstock.com, Mr. Tryon was the Legislative Assistant to the Chief of Staff of the United States
Army. During his 21 years with the Army, his assignments included director of plans for the 10th Mountain Division, Congressional Fellow for
United States Senator Max Cleland, Assistant Professor of Philosophy at the United States Military Academy, and commander of a company of
paratroopers. Mr.Tryon received a Bachelor's of Science Degree in Applied Sciences from the U.S. Military Academy and a Master's Degree of
Arts in Philosophy from Stanford University.
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Board of Directors

Director

Name Age Position with the Company Since
Allison H. Abraham 45 None March 2002
Joseph J. Tabacco, Jr. 59 None June 2007
Patrick M. Byrne 46  Chief Executive Officer October

1999
Barclay F. Corbus 41 None March 2007
James V. Joyce 50 Consultant February

2008

Ms. Allison H. Abraham has served as a Director of Overstock since March 2002 and is currently the President of the Newton School, a
non-profit, private school located in Sterling, Virginia. She is Chairwoman of the Audit Committee and a member of the Compensation
Committee. Ms. Abraham served as President and as a director of LifeMinders, Inc., an online direct marketing company, from May 2000 until
the acquisition of LifeMinders by Cross Media Marketing Corp. in October 2001. Prior to joining LifeMinders, Ms. Abraham served as Chief
Operating Officer of iVillage Inc., an online media company, from May 1998 to May 2000. From February 1997 to April 1998, Ms. Abraham
was President, Chief Operating Officer and a director of Shoppers Express, an online grocery service, and also served as Vice President of Sales
and Marketing for several months prior to her promotion. From 1992 to 1996, Ms. Abraham held several marketing and management positions
at Ameritech Corporation. She was employed at American Express Travel Related Services in New York City from 1988 to 1992, focusing on
the launch of new products and loyalty programs. Ms. Abraham holds a Bachelor of Arts Degree in Economics from Tufts University and a
Master's Degree of Business Administration from the Darden School at the University of Virginia.

Mr. Joseph J. Tabacco, Jr. has served as a Director of Overstock since June 2007. Mr. Tabacco is a member of the Audit Committee and
the Compensation Committee. For more than the last five years Mr. Tabacco has served as the managing partner of the San Francisco office of
Berman DeValerio (formerly Berman DeValerio Pease Tabacco Burt & Pucillo). A 1974 honors graduate of George Washington University
School of Law, Mr. Tabacco litigates antitrust, securities fraud, commercial high tech, and intellectual property matters. Since entering private
practice in the early 1980s, Mr. Tabacco has served as trial or lead counsel in numerous antitrust and securities cases and has been involved in
all aspects of state and federal litigation. Prior to 1981, Mr. Tabacco served as senior trial attorney for the U.S. Department of Justice, Antitrust
Division, and in both the Central District of California and the Southern District of New York. Mr. Tabacco frequently lectures and authors
articles on securities and antitrust law issues and is a member of the Advisory Board of the Institute for Consumer Antitrust Studies at Loyola
University Chicago School of Law. Mr. Tabacco is also a former teaching fellow of the Attorney General's Advocacy Institute in Washington,
D.C., and has served on the faculty of ALI-ABA on programs about U.S.-Canadian business litigation and trial of complex securities cases.

Dr. Patrick M. Byrne has served as our Chief Executive Officer (principal executive officer) and as a Director since October 1999, as
Chairman of the Board from February 2001 through October 2005, and since July 2006. From September 1997 to May 1999, Dr. Byrne served
as President and Chief Executive Officer of Fechheimer Brothers, Inc., a manufacturer and distributor of uniforms. From 1995 until its sale in
September 1999, Dr. Byrne was Chairman, President and Chief Executive Officer of Centricut, LLC, a manufacturer and distributor of industrial
torch parts. From 1994 to the present, Dr. Byrne has served as a Manager of the Haverford Group, an investment company and an affiliate of
Overstock. Dr. Byrne has a Bachelor of Arts degree in Chinese studies from Dartmouth College, a Master's Degree from Cambridge University
as a Marshall Scholar, and a Ph.D. in philosophy from Stanford University.

Mpr. Barclay F. Corbus has served as a Director of Overstock since March 2007. He is a member of the Audit Committee and Chairman of
the Compensation Committee. Mr. Corbus has served as Senior Vice President of Clean Energy Fuels Corp., a provider of vehicular natural gas,
with responsibility for
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strategic development, since September 2007. He served as Co-CEO of WR Hambrecht + Co., an investment banking firm, from July 2004 to
September 2007, and prior to that date served in other executive positions with WR Hambrecht + Co. Prior to joining WR Hambrecht + Co in
March 1999, Mr. Corbus was in the investment banking group at Donaldson, Lufkin and Jenrette. Mr. Corbus graduated from Dartmouth
College with a Bachelor of Arts Degree in Government and has a Master's Degree of Business Administration in Finance from Columbia
Business School.

Mpr. James V. Joyce has served as a Director of Overstock since February 2008. He is also the chief executive officer of Icent LLC, which is
a management consulting company through which Mr. Joyce has provided consulting services to clients, including the Company, for the last five
years. Mr. Joyce holds a Bachelor of Arts Degree as well as a Master's Degree in Jurisprudence from the University of Oxford and a Master's
Degree of Business Administration from Dartmouth College.

There are no family relationships among any of the current officers and directors of the Company.

Available Information

Our Internet website address is http://www.overstock.com. Our Annual Report on Form 10-K/A, Quarterly Reports on Form 10-Q, Current
Reports on Form 8-K and other filings made pursuant to the Securities Exchange Act of 1934 are available free of charge through our Internet
website as soon as reasonably practicable after we electronically file such material with, or furnish it to, the Securities and Exchange
Commission. Our Internet website and the information contained therein or connected thereto are not a part of or incorporated into this Annual
Report on Form 10-K/A.

ITEM 1A. RISKFACTORS

Please consider the following risk factors carefully. If any one of the following risks were to occur, our business, financial condition,
operating results and cash flows could be materially adversely affected, and the market price of our securities could decrease. These are not the
only risks we face. In addition, the global economic climate amplifies many of these risks.

Risks Relating to Overstock
General economic factors may adversely affect our financial performance.

General economic conditions may adversely affect our financial performance. In the United States, higher interest rates, higher fuel and
other energy costs, weakness in the housing market, inflation, higher levels of unemployment, unavailability of consumer credit, higher
consumer debt levels, higher tax rates and other changes in tax laws, overall economic slowdown and other economic factors could adversely
affect consumer demand for the products and services we sell, change the mix of products we sell to one with a lower average gross margin and
result in slower inventory turnover and greater markdowns on inventory. Higher interest rates, transportation costs, inflation, higher costs of
labor, insurance and healthcare, foreign exchange rates fluctuations, higher tax rates and other changes in tax laws, changes in other laws and
regulations and other economic factors in the United States can increase our cost of sales and operating, selling, general and administrative
expenses, and otherwise adversely affect our operations and operating results. These factors affect not only our operations, but also the
operations of suppliers from whom we purchase goods, a factor that can result in an increase in the cost to us of the goods we sell to our
customers.

We have a history of significant losses. If we do not achieve and maintain profitability, our financial condition and our stock price could
suffer.

We have a history of losses and we may continue to incur operating and net losses for the foreseeable future. We incurred net losses of
$48.0 million and $12.7 million for the years ended
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December 31, 2007 and 2008. As of December 31, 2008, our accumulated deficit was $265.0 million. We will need to generate significant
revenues to achieve profitability, and we may not be able to do so. Even if we do achieve profitability, we may not be able to sustain or increase
profitability on a quarterly or annual basis in the future. If our revenues grow more slowly than we anticipate, or if our operating expenses
exceed our expectations, our financial results would be harmed.

We will continue to incur significant operating expenses and capital expenditures to:

enhance our distribution and order fulfillment capabilities;

further improve our order processing systems and capabilities;

develop enhanced technologies and features;

expand our customer service capabilities to better serve our customers' needs;

expand or modify our product offerings;

occupy warehouse and office space;

increase our general and administrative functions to support our operations; and

maintain or increase our sales, branding and marketing activities, including maintaining existing or entering into new online
marketing or marketing analytics arrangements, and continuing or increasing our national television and radio advertising
and direct mail campaigns.

Because we will incur many of these expenses before we receive any revenues from our efforts, our losses may be greater than the losses
we would incur if we developed our business more slowly. Further, we base our expenses in large part on our operating plans and future revenue
projections. Many of our expenses are fixed in the short term, and we may not be able to quickly reduce spending if our revenues are lower than
we project. Therefore, any significant shortfall in revenues would likely harm our business, prospects, operating results and financial condition.
In addition, we may find that these efforts are more expensive than we currently anticipate which would further increase our losses. Also, the
timing of these expenses may contribute to fluctuations in our quarterly operating results.

If we fail to accurately forecast our expenses and revenues, our business, operating results and financial condition may suffer and the
price of our securities may decline.

Our limited operating history and the rapidly evolving nature of our industry make forecasting operating results difficult. Since 2005, we
have completed several large, complex and expensive infrastructure upgrades in order to increase our ability to handle larger volumes of sales
and to develop or increase our ability to perform a variety of analytical procedures relating to our business, and we are continuing the work to
upgrade and further expand these and other components of our infrastructure. We have experienced difficulties with the implementation of
various aspects to the upgrades of our infrastructure, and have incurred increased expenses as a result of these difficulties. As a result of these
expenditures, our ability to quickly reduce spending if our revenues are lower than we project is limited. Therefore, any significant shortfall in
the revenues for which we have built and are continuing to build our infrastructure would likely harm our business, prospects, operating results
and financial condition and cause our results of operation to fall below the expectations of public market analysts and investors.

The seasonality of our business places increased strain on our operations.

25



Edgar Filing: OVERSTOCK.COM, INC - Form 10-K/A
We expect a disproportionate amount of our sales to occur during our fourth quarter. If we do not stock or restock popular products in

sufficient amounts such that we fail to meet customer demand, it could significantly affect our revenue and our future growth. If we liquidate
products, we may be required to take significant inventory markdowns or write-offs, which could reduce gross profits. We
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may experience an increase in our net shipping cost due to complimentary upgrades, split-shipments, and additional long-zone shipments
necessary to ensure timely delivery for the holiday season. If too many customers access our Website within a short period of time due to
increased holiday demand, we may experience system interruptions that make our Website unavailable or prevent us from efficiently fulfilling
orders, which may reduce the volume of goods we sell and the attractiveness of our products and services. In addition, we may be unable to
adequately staff our fulfillment and customer service centers during these peak periods and delivery and other fulfillment companies and
customer service co-sourcers may be unable to meet the seasonal demand.

We depend on our relationships with third party fulfillment partners for a large portion of the products that we offer for sale on our
Website. If we fail to maintain these relationships, our business will suffer.

At December 31, 2008, we had fulfillment partner relationships with approximately 1,200 third parties whose products we offer for sale on
our Website. We depend on our fulfillment partners to provide a large portion of the product selection we offer, as these products accounted for
approximately 97% of the non-BMMG products available on our Website. We plan to continue to expand the number of fulfillment partner
relationships and the number of products offered for sale by our fulfillment partners on our Website. We do not have any long-term agreements
with any of these third parties. Our agreements with third parties are terminable at will by either party immediately upon notice. In general, we
agree to offer the third parties' products on our Website and these third parties agree to provide us with information about their products, honor
our customer service policies and ship the products directly to the customer. If we do not maintain our existing relationships or build new
relationships with third parties on acceptable commercial terms, we may not be able to offer a broad selection of merchandise, and customers
may refuse to shop at our Website. In addition, manufacturers may decide not to offer particular products for sale on the Internet. If we are
unable to maintain our existing or build new fulfillment partner relationships or if other product manufacturers refuse to allow their products to
be sold via the Internet, our business and prospects would suffer severely.

We are dependent on third parties to fulfill a number of our fulfillment, distribution and other retail functions. If such parties are
unwilling or unable to continue providing these services, our business could be seriously harmed.

In our fulfillment partner business, although we handle returned merchandise, we rely on third parties to conduct a number of other
traditional retail operations with respect to their respective products that we offer for sale on our Website, including maintaining inventory,
preparing merchandise for shipment to individual customers and timely distribution of purchased merchandise. We have no effective means to
ensure that these third parties will continue to perform these services to our satisfaction or on commercially reasonable terms. In addition,
because we do not take possession of these third parties' products, we are unable to fulfill these traditional retail operations ourselves. Our
customers could become dissatisfied and cancel their orders or decline to make future purchases if these third parties are unable to deliver
products on a timely basis. If our customers become dissatisfied with the services provided by these third parties, our reputation and the
Overstock.com brand could suffer.

We rely on our relationships with manufacturers, retailers and other suppliers to obtain sufficient quantities of quality merchandise on
acceptable terms. If we fail to maintain our supplier relationships on acceptable terms, our sales and profitability could suffer.

To date, we have not entered into contracts with manufacturers or liquidation wholesalers that guarantee the availability of merchandise for
a set duration. Our contracts or arrangements with suppliers do not provide for the continuation of particular pricing practices and may be
terminated by
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either party at any time. Our current suppliers may not continue to sell their excess inventory to us on current terms or at all and we may not be
able to establish new supply relationships. For example, it is difficult for us to maintain high levels of product quality and selection because none
of the manufacturers, suppliers and liquidation wholesalers from whom we purchase products on a purchase order by purchase order basis have a
continuing obligation to provide us with merchandise at historical levels or at all. In most cases, our relationships with our suppliers do not
restrict the suppliers from selling their respective excess inventory to other traditional or online merchandise liquidators, which could in turn
limit the selection of products available on our Website. If we are unable to develop and maintain relationships with suppliers that will allow us
to obtain sufficient quantities of merchandise on acceptable commercial terms, such inability could harm our business, prospects, results of
operation and financial condition.

We depend upon third-party delivery services to deliver our products to our customers on a timely and consistent basis. Deterioration in
our relationship with any one of these third parties could decrease our ability to track shipments, cause shipment delays, and increase
our shipping costs and the number of damaged products.

We rely upon multiple third parties for the shipment of our products. We cannot be sure that these relationships will continue on terms
favorable to us, if at all. Unexpected increases in shipping costs or delivery times, particularly during the holiday season, could harm our
business, prospects, financial condition and results of operations. If our relationships with these third parties are terminated or impaired or if
these third parties are unable to deliver products for us, whether through labor shortage, slow down or stoppage, deteriorating financial or
business condition, responses to terrorist attacks or for any other reason, we would be required to use alternative carriers for the shipment of
products to our customers. In addition, conditions such as adverse weather can prevent any carriers from performing their delivery services,
which can have an adverse effect on our customers' satisfaction with us. In any of these circumstances, we may be unable to engage alternative
carriers on a timely basis, upon terms favorable to us, or at all. Changing carriers would likely have a negative effect on our business, prospects,
operating results and financial condition. Potential adverse consequences include:

reduced visibility of order status and package tracking;

delays in order processing and product delivery;

increased cost of delivery, resulting in reduced gross profit percentages; and

reduced shipment quality, which may result in damaged products and customer dissatisfaction.
A significant number of merchandise returns could harm our business, financial condition and results of operations.

We allow our customers to return products. If merchandise returns are significant, our business, prospects, financial condition and results of
operations could be harmed. We modify our policies relating to returns from time to time and any policies intended to reduce the number of
product returns may result in customer dissatisfaction and fewer repeat customers.

If the products that we offer on our Website do not reflect our customers' tastes and preferences, our sales and profit margins would
decrease.

Our success depends in part on our ability to offer products that reflect consumers' tastes and preferences. Consumers' tastes are subject to
frequent, significant and sometimes unpredictable changes. Because some of the products that we sell consist of manufacturers' and retailers'
excess inventory, we have limited control over some of the specific products that we are able to offer for sale. If our merchandise fails to satisfy
customers' tastes or respond to changes in customer preferences, our sales could suffer and we could be required to mark down unsold inventory
which would depress our profit margins. In addition, any failure to offer products in line with customers' preferences could allow our
competitors to gain market share. This could have an adverse effect on our business, prospects, results of operations and financial condition.
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We face risks relating to our inventory.

We directly purchase some of the merchandise that we sell on our Website. We assume the inventory damage, theft and obsolescence risks,
as well as price erosion risks for products that we purchase directly. These risks are especially significant because some of the merchandise we
sell on our Website is characterized by rapid technological change, obsolescence and price erosion (for example, computer hardware, software
and consumer electronics) and because we sometimes make large purchases of particular types of inventory. In addition, we often do not receive
warranties on the merchandise we purchase. We accept returns of products sold through our fulfillment partners and we have the risk of reselling
the returned products.

In the recent past we have recorded charges for obsolete inventory and have had to sell certain merchandise at a discount or loss. It is
impossible to determine with certainty whether an item will sell for more than the price we pay for it. To the extent that we rely on purchased
inventory, our success will depend on our ability to liquidate our inventory rapidly, the ability of our buying staff to purchase inventory at
attractive prices relative to its resale value and our ability to manage customer returns and the shrinkage resulting from theft, loss and
misrecording of inventory. If we are unsuccessful in any of these areas, we may be forced to sell our inventory at a discount or loss.

We purchase inventory from foreign markets and pay for inventory with U.S. dollars. If the dollar weakens with respect to foreign
currencies, foreign vendors may require us to pay higher prices for products, which could negatively affect our gross profit percentage.

If we do not successfully optimize and operate our warehouse and customer service operations, our business could be harmed.

If we do not successfully optimize and operate our warehouse and customer service operations, it could significantly limit our ability to
meet customer demand. Because it is difficult to predict demand, we may not manage our facilities in an optimal way, which may result in
excess or insufficient inventory or warehousing capacity. We may be unable to adequately staff our fulfillment and customer service centers. In
addition, we rely on a limited number of companies to deliver inventory to us and to ship orders to our customers. If we are not able to negotiate
acceptable terms with these companies, or they experience performance problems or other difficulties, it could negatively impact our operating
results and customer experience.

The loss of key personnel or any inability to attract and retain additional personnel could affect our ability to successfully grow our
business.

Our performance is substantially dependent on the continued services and on the performance of our senior management and other key
personnel, including Patrick M. Byrne, our Chief Executive Officer. Our performance also depends on our ability to retain and motivate other
officers and key employees. The loss of the services of any of our executive officers or other key employees for any unforeseen reason,
including without limitation, illness or call to military service, could harm our business, prospects, financial condition and results of operations.
We do not have employment agreements with any of our key personnel and we do not maintain "key person" life insurance policies. Our future
success also depends on our ability to identify, attract, hire, train, retain and motivate other highly-skilled technical, managerial, editorial,
merchandising, marketing and customer service personnel. Competition for such personnel is intense, and we cannot assure you that we will be
able to successfully attract, assimilate or retain sufficiently qualified personnel. Our failure to retain and attract the necessary technical,
managerial, editorial, merchandising, marketing and customer service personnel could harm our revenues, business, prospects, financial
condition and results of operations.
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We have an evolving business model.

Our business model has evolved and continues to do so. In the past we have added additional types of services and product offerings and in
some cases, we have modified or discontinued those offerings. We may continue to try to offer additional types of products or services and we
cannot offer any assurance that any of them will be successful. From time to time we have also modified aspects of our business model relating
to our product mix and the mix of direct/fulfillment partner sourcing of the products we offer. We may continue to modify this aspect of our
business as well as other significant aspects of our business. We cannot offer any assurance that these or any other modifications will be
successful.

We may be unable to manage expansion into new business areas which could harm our business operations and reputation.

Our long-term strategic plan involves expansion of our operations to offer additional types of products and services. We cannot assure you
that our efforts to expand our business in this manner will succeed. Our failure to succeed in these markets or businesses or in other product or
service offerings may harm our business, prospects, financial condition and results of operation. We cannot assure you that we will be able to
expand our operations in a cost-effective or timely manner or that our efforts to expand will be successful. Furthermore, any new business or
website we launch that is not favorably received by consumers could damage our reputation or the Overstock.com brand. We may expand the
number of categories of products we carry on our Website and these and any other expansions of our operations would also require significant
additional expenses and development and would strain our management, financial and operational resources. The lack of market acceptance of
such efforts or our inability to generate satisfactory revenues from such expanded services or products to offset their cost could harm our
business, prospects, financial condition and results of operations.

We are expanding our international business, causing our business to become increasingly susceptible to numerous international
business risks and challenges that could affect our profitability.

We have begun selling products in international markets, and in the future we may expand into these markets more aggressively.
International sales and transactions are subject to inherent risks and challenges that could adversely affect our profitability, including:

the need to develop new supplier and manufacturer relationships;

the need to comply with additional U.S. and foreign laws and regulations to the extent applicable, including but not limited
to, restrictions on advertising practices, regulations governing online services, restrictions on importation of specified or
proscribed items, importation quotas, consumer protection laws, enforcement of intellectual property rights, laws dealing

with consumer and data protection, privacy, encryption, and restrictions on pricing or discounts; and

unexpected changes in international regulatory requirements, taxes and tariffs, and geopolitical events such as war and
terrorist attacks.

To the extent we generate international sales and transactions in the future, any negative impact on our international operations could
negatively impact our business. In particular, gains and losses on the conversion of foreign payments into United States dollars may contribute to
fluctuations in our results of operations and fluctuating exchange rates could cause reduced gross revenues and/or gross profit percentages from
non-dollar-denominated international sales.
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In order to obtain future revenue growth and achieve and sustain profitability, we will have to attract and retain customers on
cost-effective terms.

Our success depends on our ability to attract and retain customers on cost-effective terms. We have relationships with online services,
search engines, affiliate marketing websites, directories and other Website and e-commerce businesses to provide content, advertising banners
and other links that direct customers to our Website. We rely on these relationships as significant sources of traffic to our Website and to
generate new customers. If we are unable to develop or maintain these relationships on acceptable terms, our ability to attract new customers and
our financial condition could be harmed. If the underlying technology's development evolves in a manner that is no longer beneficial to us our
financial condition could be harmed. In addition, certain of our online marketing agreements may require us to pay upfront fees and make other
payments prior to the realization of the sales, if any, associated with those payments. Accordingly, if these relationships or agreements that we
may enter into in the future fail to produce the sales that we anticipate, our results of operations will be adversely affected. We cannot assure you
that we will be able to increase our revenues, if at all, in a cost-effective manner. We periodically conduct national television and radio branding
and advertising campaigns. Such campaigns are expensive and may not result in the cost effective acquisition of customers.

Further, many of the parties with which we may have online-advertising arrangements could provide advertising services for other online or
traditional retailers and merchandise liquidators. As a result, these parties may be reluctant to enter into or maintain relationships with us. Failure
to achieve sufficient traffic or generate sufficient revenue from purchases originating from third parties may result in termination of these
relationships by these third parties. Without these relationships, our revenues, business, prospects, financial condition and results of operations
could suffer.

We may not be able to compete successfully against existing or future competitors.

The online liquidation services market is rapidly evolving and intensely competitive. Barriers to entry are minimal, and current and new
competitors can launch new Websites at a relatively low cost. Our consumer Website currently competes with:

liquidation e-tailers such as SmartBargains;

online retailers with discount departments such as Amazon.com, Inc., eBay, Inc. and Buy.com, Inc.; and

online specialty retailers such as BlueNile and BackCountry; and

traditional retailers and liquidators such as Ross Stores, Inc., Walmart Stores, Inc., TJX Companies, Inc., Costco Wholesale
Corporation, Target Corporation, Best Buy Co., Inc., and Barnes and Noble, Inc., most of which also have an online
presence.

Our Website competes with liquidation '"brokers'' and retailers and online marketplaces such as eBay, Inc.

We expect the online liquidation services market to become even more competitive as traditional liquidators and online retailers continue to
develop services that compete with our services. In addition, manufacturers and retailers may decide to create their own Website to sell their
own excess inventory and the excess inventory of third parties. Competitive pressures created by any one of our competitors, or by our

competitors collectively, could harm our business, prospects, financial condition and results of operations.

Further, as a strategic response to changes in the competitive environment, we may from time to time make certain pricing, service or
marketing decisions or acquisitions that could harm our business,

24

31



Edgar Filing: OVERSTOCK.COM, INC - Form 10-K/A

Table of Contents

prospects, financial condition and results of operations. For example, to the extent that we enter new lines of businesses such as third-party
logistics, or discount brick and mortar retail, we would be competing with large established businesses such as APL Logistics, and Ltd., Ross
Stores, Inc., respectively. We have recently entered the online auctions and car listing businesses in which we compete with large established
businesses including eBay, Inc. and AutoTrader.com, Inc.

Many of our current and potential competitors described above have longer operating histories, larger customer bases, greater brand
recognition and significantly greater financial, marketing and other resources than we do. In addition, online retailers and liquidation e-tailers
may be acquired by, receive investments from or enter into other commercial relationships with larger, well-established and well-financed
companies. Some of our competitors may be able to secure merchandise from manufacturers on more favorable terms, devote greater resources
to marketing and promotional campaigns, adopt more aggressive pricing or inventory availability policies and devote substantially more
resources to Website and systems development than we do. Increased competition may result in reduced operating margins, loss of market share
and a diminished brand franchise. We cannot provide assurance that we will be able to compete successfully against current and future
competitors.

Our operating results depend on our Website, network infrastructure and transaction-processing systems. Capacity constraints or
system failures would harm our business, prospects, results of operations and financial condition.

Any system interruptions that result in the unavailability of our Website or reduced performance of our transaction systems would reduce
our transaction volume and the attractiveness of the services that we provide to suppliers and third parties and would harm our business,
prospects, operating results and financial condition.

We use internally developed systems for our Website and certain aspects of transaction processing, including customer profiling and order
verifications. We have experienced periodic systems interruptions due to server failure and power failure, which we believe will continue to
occur from time to time. If the volume of traffic on our Website or the number of purchases made by customers substantially increases, we will
need to further expand and upgrade our technology, transaction processing systems and network infrastructure. We have experienced and expect
to continue to experience temporary capacity constraints due to sharply increased traffic during sales or other promotions and during the holiday
shopping season. Capacity constraints can cause unanticipated system disruptions, slower response times, and degradation in levels of customer
service, impaired quality and delays in reporting accurate financial information.

Our transaction processing systems and network infrastructure may be unable to accommodate increases in traffic in the future. We may be
unable to project accurately the rate or timing of traffic increases or successfully upgrade our systems and infrastructure to accommodate future
traffic levels on our Website. In addition, we may be unable to upgrade and expand our transaction processing systems in an effective and timely
manner or to integrate any newly developed or purchased functionality with our existing systems. For example, in the third quarter 2005 we
experienced difficulties with our implementation of infrastructure upgrades, which resulted in our inability to upload new products to our
Website for a period of approximately five weeks. Any such difficulties with our transaction processing systems or other difficulties upgrading,
expanding or integrating various aspects of our systems may cause unanticipated system disruptions, slower response times, and degradation in
levels of customer service, additional expense, impaired quality and speed of order fulfillment or delays in reporting accurate financial
information.
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If the facility where substantially all of our computer and communications hardware is located fails, our business, results of operations
and financial condition will be harmed.

Our success, and in particular, our ability to successfully receive and fulfill orders and provide high-quality customer service, largely
depends on the efficient and uninterrupted operation of our computer and communications systems. Substantially all of our computer and
communications hardware is located at a single co-location facility in Salt Lake City, Utah, with a partially redundant back-up system located
near our corporate headquarters in Salt Lake City. Although we have designed our back-up system in an effort to avoid or minimize service
interruptions in the event of a failure of our main facility, our systems and operations are vulnerable to damage or interruption from fire, flood,
power loss, telecommunications failure, terrorist attacks, acts of war, break-ins, earthquake and similar events. Our disaster recovery plan may
be inadequate, and our business interruption insurance may be insufficient to compensate us for losses that may occur. Despite the
implementation of network security measures, our servers are vulnerable to computer viruses, physical or electronic break-ins and similar
disruptions, which could lead to interruptions, delays, loss of critical data or the inability to accept and fulfill customer orders. The occurrence of
any of the foregoing risks could harm our business, prospects, financial condition and results of operations.

We may be unable to protect our proprietary technology or keep up with that of our competitors.

Our success depends to a significant degree upon the protection of our software and other proprietary intellectual property rights. We may
be unable to deter misappropriation of our proprietary information, detect unauthorized use and take appropriate steps to enforce our intellectual
property rights. In addition, our competitors could, without violating our proprietary rights, develop technologies that are as good as or better
than our technology.

Our failure to protect our software and other proprietary intellectual property rights or to develop technologies that are as good as our
competitors' could put us at a disadvantage to our competitors. In addition, the failure of the third parties whose products we offer for sale on our
Website to protect their intellectual property rights, including their domain names, could impair our operations. These failures could harm our
business, results of operations and financial condition.

We may be accused of infringing intellectual property rights of third parties.

Other parties also may claim that we infringe their intellectual property rights. We have been and are subject to, and expect to continue to
be subject to, legal claims of alleged infringement of the intellectual property rights of third parties. The ready availability of damages, royalties
and the potential for injunctive relief has increased the defense litigation costs of patent infringement claims, especially those asserted by third
parties whose sole or primary business is to assert such claims. Such claims, whether or not meritorious, may result in significant expenditure of
financial and managerial resources, and the payment of damages or settlement amounts. Additionally, we may become subject to injunctions
prohibiting us from using software or business processes we currently use or may need to use in the future, or requiring us to obtain licenses
from third parties when such licenses may not be available on financially feasible terms or terms acceptable to us or at all. In addition, we may
not be able to obtain on favorable terms, or at all, licenses or other rights with respect to intellectual property we do not own in providing
e-commerce services to other businesses and individuals under commercial agreements.

If we do not respond to rapid technological changes, our services could become obsolete and we could lose customers.

To remain competitive, we must continue to enhance and improve the functionality and features of our e-commerce businesses. We may
face material delays in introducing new services, products and
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enhancements. If this happens, our customers may forgo the use of our Website and use those of our competitors. The Internet and the online
commerce industry are rapidly changing. If competitors introduce new products and services using new technologies or if new industry
standards and practices emerge, our existing Website and our proprietary technology and systems may become obsolete. Our failure to respond
to technological change or to adequately maintain, upgrade and develop our computer network and the systems used to process customers' orders
and payments could harm our business, prospects, financial condition and results of operations.

We may not be able to obtain trademark protection for our marks, which could impede our efforts to build brand identity.

We have filed trademark applications with the Patent and Trademark Office seeking registration of certain service marks and trademarks.
There can be no assurance that our applications will be successful or that we will be able to secure significant protection for our service marks or
trademarks in the United States or elsewhere as we expand internationally. Our competitors or others could adopt product or service marks
similar to our marks, or try to prevent us from using our marks, thereby impeding our ability to build brand identity and possibly leading to
customer confusion. Any claim by another party against us or customer confusion related to our trademarks, or our failure to obtain trademark
registration, could negatively affect our business.

We may not be able to enforce protection of our intellectual property rights under the laws of other countries.

As we begin to sell products internationally, we are subject to risks of doing business internationally as related to our intellectual property,
including:

legal uncertainty regarding liability for the listings and other content provided by our users, including uncertainty as a result
of less Internet-friendly legal systems, unique local laws, and lack of clear precedent or applicable law; and

differing intellectual property laws, which may provide insufficient protection for our intellectual property.

Our business and reputation may be harmed by the listing or sale of pirated, counterfeit or illegal items by third parties, and by
intellectual property litigation.

We have received in the past, and we anticipate we will receive in the future, communications alleging that certain items listed or sold
through our Website infringe third-party copyrights, trademarks and trade names or other intellectual property rights or that we have otherwise
infringed third parties' past, current or future intellectual property rights.

We may be unable to prevent third parties from listing unlawful goods, and we may be subject to allegations of civil or criminal liability for
unlawful activities carried out by third parties through our Website. In the future, we may implement measures to protect against these potential
liabilities that could require us to spend substantial resources and/or to reduce revenues by discontinuing certain service offerings. Any costs
incurred as a result of liability or asserted liability relating to the sale of unlawful goods or the unlawful sale of goods could harm our revenues,
business, prospects, financial condition and results of operations.

Resolving litigation or claims regarding patents or other intellectual property, whether meritorious or not, could be costly, time-consuming,
cause service delays, divert our management and key personnel from our business operations, require expensive or unwanted changes in our
methods of doing business or require us to enter into costly royalty or licensing agreements, if available. As a result, these claims could harm our
business.

27

34



Edgar Filing: OVERSTOCK.COM, INC - Form 10-K/A

Table of Contents

Negative publicity generated as a result of the foregoing could damage our reputation, harm our business and diminish the value of our
brand name.

Our Rocker Partners, L.P. litigation may have an adverse effect on our business and financial condition.

In August 2005, we filed an unfair business practice lawsuit against Gradient Analytics, Rocker Partners, LP and others, alleging that the
defendants have conspired to denigrate Overstock's business for personal profit. In October 2005, we filed an amended complaint alleging
additional causes of action and articulating in greater detail the allegations against the defendants. In November 2007, Copper River
Partners, L.P. (formerly known as Rocker Partners, LP) filed a cross-complaint against us and some of our current and former directors. Though
the cross-claims against other current and former directors were dismissed, the cross claims against us and Dr. Byrne remain. Dr. Patrick Byrne
has appeared on nationally syndicated television programs and elsewhere to discuss the litigation. The use of management's time and attention
and the Company's resources in connection with the litigation and related matters may reduce the time and attention management is able to
spend on or give to other aspects of our business, which may have adverse effects on other aspects of our business. In addition, the use of the
Company's resources in connection with the litigation and related matters may reduce the resources we are able to spend on or give to other
aspects of our business, which may have adverse effects on other aspects of our business. To the extent that any such adverse effects exceed any
benefits we may realize from pursuing the litigation, our business, prospects, financial condition and results of operation may suffer. We have
settled, and dismissed, our claims against and by Gradient. If we are unsuccessful in defeating the remaining cross-claims, we may incur
damages which may not be covered by existing insurance or may not be within policy limits which could adversely impact our financial
condition.

Our Prime Broker litigation may have an adverse effect on our business and financial condition.

In February 2007, along with five shareholder plaintiffs, we filed a lawsuit in the Superior Court of California, County of San Francisco
against Morgan Stanley & Co. Incorporated, Goldman Sachs & Co., Bear Stearns Companies, Inc., Bank of America Securities LLC, Bank of
New York, Citigroup Inc., Credit Suisse (USA) Inc., Deutsche Bank Securities, Inc., Merrill Lynch, Pierce, Fenner & Smith, Inc., and UBS
Financial Services, Inc. In September 2007, we filed an amended complaint adding Lehman Brothers, Inc. as an additional defendant and
articulating in greater detail the allegations against the defendants. The use of management's time and attention in connection with the litigation
and related matters may reduce the time management is able to spend on other aspects of our business, which may have adverse effects on other
aspects of our business. To the extent that any such adverse effects exceed any benefits we may realize from pursuing the litigation, our
business, prospects, financial condition and results of operation may suffer. Further, the bankruptcy filing by Lehman Brothers may adversely
affect our ability to collect any judgment we may obtain against Lehman.

We may be liable if third parties misappropriate our customers' personal information.

If third parties are able to penetrate our network security or otherwise misappropriate our customers' personal information or credit card
information, or if we give third parties improper access to our customers' personal information or credit card information, we could be subject to
liability. This liability could include claims for unauthorized purchases with credit card information, impersonation or other similar fraud claims
or damages for alleged violations of state or federal laws governing security protocols for the safekeeping of customers' personal or credit card
information. This liability could also include claims for other misuses of personal information, including unauthorized marketing purposes.
These claims could result in litigation. Liability for misappropriation of this information could adversely
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affect our business. In addition, the Federal Trade Commission and state agencies have been investigating various Internet companies regarding
their use of personal information. We could incur additional expenses if new regulations regarding the use of personal information are
introduced or if government agencies investigate our privacy practices.

We rely on encryption and authentication technology licensed from third parties to provide the security and authentication necessary to
effect secure transmission of confidential information such as customer credit card numbers. We cannot provide assurance that advances in
computer capabilities, new discoveries in the field of cryptography or other events or developments will not result in a compromise or breach of
the algorithms that we use to protect customer transaction data. If any such compromise of our security were to occur, it could harm our
reputation, business, prospects, financial condition and results of operations. A party who is able to circumvent our security measures could
misappropriate proprietary information or cause interruptions in our operations. We may be required to expend significant capital and other
resources to protect against such security breaches or to alleviate problems caused by such breaches. We cannot assure you that our security
measures will prevent security breaches or that failure to prevent such security breaches will not harm our business, prospects, financial
condition and results of operations.

We may be subject to product liability claims that could be costly and time consuming.

We sell products manufactured for us by third parties, some of which may be defective. If any product that we sell were to cause physical
injury or injury to property, the injured party or parties could bring claims against us as the manufacturer and/or retailer of the product. Our
insurance coverage may not be adequate to cover every claim that could be asserted. If a successful claim were brought against us in excess of
our insurance coverage, it could adversely affect our business. Even unsuccessful claims could result in the expenditure of funds and
management time and could have a negative impact on our business.

We have significant indebtedness.

As a result of the sale of our 3.75% Convertible Senior Notes (the "Senior Notes") in November 2004, we incurred $120.0 million of
indebtedness, due December 1, 2011. Under the repurchase program approved by our Board of Directors in 2005, we retired $33.0 million and
$10.0 million of the Senior Notes in June and November 2005, and $9.5 million during the quarter ended September 30, 2008. As of
December 31, 2008, $67.5 million of the Senior Notes remained outstanding. On February 17, 2009, our Board of Directors approved a debt
repurchase program that authorizes us to utilize up to $20.0 million to repurchase a portion of its 3.75% Senior Notes. Under this repurchase
program, we retired $4.9 million of the Senior Notes for $3.0 million in cash. As a result of the Senior Notes retirements, we expect to recognize
a gain of $1.9 million, net of the associated unamortized discount of $63,000 (see Item 15 of Part IV, "Financial Statements" Note 17 "Stock and
Debt Repurchase Program"). The degree to which we are leveraged could materially and adversely affect our ability to obtain additional
financing for working capital, acquisitions or other purposes and could make us more vulnerable to industry downturns and competitive
pressures. Our ability to meet our debt service obligations is dependent upon our future performance, which will be subject to financial, business
and other factors affecting our operations, many of which are beyond our control. If we fail to comply with our debt covenants, we will be in
default.

We may be unable to generate sufficient cash flow to satisfy our debt service obligations.

Our ability to generate cash flow from operations to make interest payments on our debt obligations will depend on our future performance,
which will be affected by a range of economic, competitive and business factors. We cannot control many of these factors, including general
economic conditions and the health of the internet retail industry. If our operations do not generate sufficient
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cash flow from operations to satisfy our debt service obligations, we may need to borrow additional funds to make these payments or undertake
alternative financing plans, such as refinancing or restructuring our debt, or reducing or delaying capital investments and acquisitions.
Additional funds or alternative financing may not be available to us on acceptable terms, or at all. Our inability to generate sufficient cash flow
from operations or obtain additional funds or alternative financing on acceptable terms could have a material adverse effect on our business,
prospects, financial condition and results of operations.

We may have difficulty during the current economic turmoil.

In the current volatile credit market, there is risk that any lenders, even those with strong balance sheets and sound lending practices, could
fail or refuse to honor their legal commitments and obligations under existing credit commitments, including but not limited to: extending credit
up to the maximum permitted by a credit facility, allowing access to additional credit features and otherwise accessing capital and/or honoring
loan commitments. Our lender on our credit facility is Wells Fargo. If our lender fails to honor its legal commitments under our credit facility, it
could be difficult in this environment to replace our credit facility on similar terms.

We believe that continued turmoil in the financial markets may lead to general economic weakness, which could have a negative impact on
our business. Due to the recent economic developments seen nationally that have adversely impacted the retail industry, liquidation wholesalers
and discount retailers have also been under competitive pressure from large national retailers seeking either to liquidate inventory as they go out
of business or steeply discounting inventory to mitigate losses as of the end of the year. This resulting margin pressure is anticipated to not be
sustainable as brick-and-mortar stores clear out excess inventory in their supplies chains and adjust their business model for the changes in the
economy.

Our suppliers, fulfillment partners or key third party vendors of necessary services and technical systems may encounter difficulty with
credit or liquidity in their own businesses, which may adversely affect ours.

Risks Relating to our Auctions Site Business
Our auctions business is a new business.

Our auctions business began operation in September 2004. The online auctions business is a relatively new business for us, and we cannot
ensure that our expansion into the online auctions business will succeed. Our entry into the online auctions business will require us to devote
substantial financial, technical, managerial and other resources to the business. It will also expose us to additional risks, including legal and
regulatory risks, and it will require us to compete with established businesses having substantially greater experience in the online auctions
business and substantially greater resources than we have.

Our auctions business may be subject to a variety of regulatory requirements.

Many states and other jurisdictions, including Utah, where our company is located, have regulations governing the conduct of traditional
"auctions" and the liability of traditional "auctioneers" in conducting auctions. Although the vast majority of these regulations clearly
contemplated only traditional auctions, not online auctions, the potential application of these types of regulations to online auction sites is not
clear. We are aware that several states and some foreign jurisdictions have attempted to impose such regulations on other companies operating
online auction sites or on the users of those sites. In addition, certain states have laws or regulations that do expressly apply to online auction site
services. Although we do not expect these laws to have a significant effect on our auction site business, we will incur costs in complying with
these laws, and we may from time to time be
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required to make changes in our business that may increase our costs, reduce our revenues, cause us to prohibit the listing of certain items in
certain locations, or make other changes that may adversely affect our auctions business.

Current and future laws could affect our auctions business.

Like our shopping site business, our auction site business is subject to the same laws and regulations that apply to other companies
conducting business on and off the Internet. In addition, our auction site business may be affected by other laws and regulations, such as those
that expressly apply to online auction site services. Further, because of the wide range of items that users of our auctions service may choose to
list on the site, a variety of additional laws and regulations may apply to transactions between users of our site, such as those requiring a license
to sell or purchase certain items or mandating particular disclosures in connection with an offer or sale of an item. At least one state recently
proposed legislation that sought to prohibit the sale of certain items through internet auction without similar application of the law to traditional
retail establishments, online or printed classified advertising publications, or other types of sales list services. To the extent that such current or
future laws or regulations prevent or inhibit users from selling items on our auction site, or to the extent these laws discriminate against internet
auctions or apply in a discriminatory fashion, they could harm our business.

Our business may be harmed if our auctions business is used for unlawful transactions.

The law regarding the potential liability of an online auction service for the activities of its users is not clear. We prohibit the listing of
numerous categories of items in an effort to reduce the possibility that users of our auction site will engage in an unlawful transaction. However,
we cannot assure that users of the site will comply with all laws and regulations applicable to them and their transactions, and we may be subject
to allegations of civil or criminal liability for any unlawful activities conducted by them. Any costs we incur as a result of any such allegations,
as a result of actual or alleged unlawful transactions utilizing our site, or in our efforts to prevent any such transactions, may harm our business.
In addition, any negative publicity we receive regarding any such transactions or allegations may damage our reputation, our ability to attract
new customers to our main shopping site, and the Overstock.com brand name generally.

Fraudulent activities using our auctions business and disputes between users of our auctions business may harm our business.

We are aware that other companies operating online auction services have periodically received complaints from users alleging that they
have not received the purchase price or the goods they expected to receive and that, in some cases, users have been arrested and convicted for
engaging in fraudulent activities using those companies' auction sites. We may receive similar complaints. We do not have the ability to require
users of our services to fulfill their obligations to make payments or to deliver items. We are aware that other companies periodically receive
complaints from buyers about the quality of the items they purchase, requests for reimbursement of amounts paid, and communications
threatening or commencing legal actions against them. We may receive similar complaints, requests and communications in connection with our
auctions business.
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We are subject to risks associated with information transmitted through our auctions service.

The law relating to the liability of online services companies for information carried on or disseminated through their services is currently
unsettled. Claims could be made against online services companies under both U.S. and foreign law for defamation, libel, invasion of privacy,
negligence, copyright or trademark infringement, or other theories based on the nature and content of the materials disseminated through their
services. We are aware that private lawsuits seeking to impose liability under a number of these theories have been brought against other
companies operating auction sites. In addition, domestic and foreign legislation has been proposed that would prohibit or impose liability for the
transmission over the Internet of certain types of information. Our auctions service permits users to make comments regarding other users.
Although all such comments are generated by users and not by us, we are aware that claims of defamation or other injury have been made
against other companies operating auction services in the past and could be made in the future against us for comments made by users. Recent
court decisions have narrowed the scope of the immunity provided to Internet service providers like us under the Communications Decency Act.
This trend, if continued, may increase our potential liability to third parties for the user-provided content on our site.

Difficulties or negative publicity associated with our auctions business could affect our main shopping site business.

Any significant operational or other difficulties we encounter with our auctions business could damage our reputation, our ability to attract
new customers to our main shopping site, and the Overstock.com brand name generally. Negative publicity resulting from actual or alleged
fraudulent or deceptive conduct by users of our auctions business could also damage our reputation, our ability to attract new customers to our
main shopping site, and the Overstock.com brand name generally.

Risks Relating to our Cars Site and Real Estate Businesses
Our cars site and real estate businesses are new businesses.

Our car listing site and real estate listing businesses began operation in December 2006 and August 2008, respectively. The listing sites are
listing services for automobile and real estate sellers. The online car listing service and real estate listing service are relatively new businesses
for us. We cannot ensure that our expansion into these businesses will succeed. Our entry into these businesses will require us to devote
substantial financial, technical, managerial and other resources to this car listing and real estate listing sites. It will also expose us to additional
risks, including legal and regulatory risks, and it will require us to compete with established businesses having substantially greater experience in
the online car listing and real estate listing service businesses and substantially greater resources than we have.

Our car listing and real estate listing businesses may be subject to a variety of regulatory requirements.

Many states and other jurisdictions, including Utah, where we are located, have regulations governing the conduct of car sellers and real
estate agents and public advertisement for car and real estate sales. Generally, these regulations govern the conduct of those sellers advertising
their automobiles for sale and real estate listing for sale and are not directly applicable to those providing the medium through which the
advertisement is made available to the public. Sellers are often subject to regulations in the nature of "truth in advertising laws." The application
of these regulations to online car listing service and real estate listing providers is not clear. Although we do not expect these laws to have a
significant effect on our listing businesses, we will incur costs in researching and complying with these laws, and we may from time to time be
required to make changes in our businesses that may increase our costs, reduce our revenues, cause us to prohibit certain listing or
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advertising practices, or make other changes that may adversely affect our car and real estate listing businesses.
Current and future laws could affect our car and real estate listing businesses.

Like our shopping business, our car and real estate listing services are subject to the same laws and regulations that apply to other
companies conducting business on and off the Internet. In addition, our car and real estate listing services may be affected by other laws and
regulations, such as those that expressly apply to advertising automobiles and real estate for sale. To the extent that such current or future laws or
regulations prevent users from selling items on our car and real estate listing sites, they could harm our business.

Our business may be harmed if our car and real estate listing sites are used for unlawful transactions.

The law regarding the potential liability of an online listing service for automobile sales and real estate is not clear. The platform of the
listing service will be accessible to those subscribers who will have the ability to feature their cars and real estate listings for sale and will supply
the text descriptions of the vehicles, including the general condition of the vehicle and property and other important information. We will have
no ability beforehand to know if the information sellers provide is correct. While our site terms and conditions of usage will prohibit unlawful
acts, we cannot rule out the possibility that users of our car and real estate listing sites will engage in unlawful transactions, or fail to comply
with all laws and regulations applicable to them and their transactions. We may be subject to allegations of civil or criminal liability for any
unlawful activities conducted by such users. Any costs we incur as a result of any such allegations, as a result of actual or alleged unlawful
transactions utilizing our site, or in our efforts to prevent any such transactions, may harm our business. In addition, any negative publicity we
receive regarding any such transactions or allegations may damage our reputation, our ability to attract new customers to our main shopping site,
and the Overstock.com brand name generally.

Fraudulent activities using our car and real estate listing sites and disputes between users of our car and real estate listing sites may
harm our business.

We are aware that other companies operating online car and real estate listing services have periodically received complaints from users
alleging improprieties in connection with listings and occasionally these complaints may result in regulatory action. With any online listing
service there is the possibility that sellers may attempt to employ "bait and switch" techniques, attracting consumers with advertisements of low
cost, good condition vehicles in hopes of switching buyer interest to another less favorable vehicle or different property once a potential
purchaser responds. Additionally, sellers may attempt to sell vehicles and real estate without accurate descriptions of the condition of the
vehicles or real estate. We do not have the ability to require users of our services to fulfill their obligations to make accurate disclosures or
comply with consumer laws prohibiting "bait and switch" or other prohibited seller tactics. We are aware that other companies providing similar
services periodically receive complaints about the quality of the vehicles or real estate they purchase, requesting reimbursement of amounts they
have paid, threatening or commencing legal actions against the listing service for damages. We may receive similar complaints, requests and
communications, and encounter similar legal actions in connection with our cars and real estate listing businesses, which may harm our business
or reputation among consumers.
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Risks Relating to our Community Site Business
Our community site business is a new business

Our Community site began operation in February 2006 with the introduction of Omuse, an Overstock supported, collaborative writing
platform. Omuse allows Community site users to read about and or write "guides" about a universe of subjects in which they may have a
particular expertise or interest. The Community site when fully deployed will also have services intended to establish user forum participation,
provide customers access to recent news about Overstock and allow users the opportunity to participate in forum reading and writing, to create
weblogs or post comments to the weblogs or "blogs" of other site users, or in our Omuse collaborative writing platform. Presently Omuse is the
only operating platform on the Community site. We cannot ensure that our expansion into this business will succeed. It is a business which
allows persons to contribute content within certain guidelines and subject to terms and conditions. We cannot always be in a position to assure
that our community users are abiding by these terms and conditions, or be in a position to interdict or remove inappropriate or infringing
material. Our entry into this business will require us to devote substantial financial, technical, managerial and other resources to this site. It is
uncertain whether we will benefit financially from the Community site. The Community site will also expose us to additional risks, including
legal and regulatory risks, including, but not limited to, legal actions for possible intellectual property infringement, and claims for libel.
Additionally, our entry into the Community site service will require us to compete with established businesses having substantially greater
experience in the Community site service business and which have substantially greater resources than we have.

Risks Relating to the Internet Industry
Our success is tied to the continued use of the Internet and the adequacy of the Internet infrastructure.
Our future revenues and profits, if any, substantially depend upon the continued widespread use of the Internet as an effective medium of

business and communication. Factors which could reduce the widespread use of the Internet include:

actual or perceived lack of security of information or privacy protection;

possible disruptions, computer viruses or other damage to the Internet servers or to users' computers;

significant increases in the costs of transportation of goods; and

governmental regulation.
Customers may be unwilling to use the Internet to purchase goods.

Our long-term future depends heavily upon the general public's willingness to use the Internet as a means to purchase goods. E-commerce
remains a relatively new concept and large numbers of customers may not begin or continue to use the Internet to purchase goods. The demand
for and acceptance of products sold over the Internet are highly uncertain and most e-commerce businesses have a short track record. If
consumers are unwilling to use the Internet to conduct business, our business may not develop profitably.

The security risks or perception of risks of e-commerce may discourage customers from purchasing goods from us.

In order for the e-commerce market to develop successfully, we and other market participants must be able to transmit confidential
information securely over public networks. Third parties may have the technology or know-how to breach the security of customer transaction
data. Any breach could
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cause customers to lose confidence in the security of our Website and choose not to purchase from our Website. If someone is able to
circumvent our security measures, he or she could destroy or steal valuable information or disrupt our operations. Concerns about the security
and privacy of transactions over the Internet could inhibit the growth of the Internet and e-commerce. Our security measures may not effectively
prohibit others from obtaining improper access to our information. Third parties may target our customers directly with fraudulent identity theft
schemes designed to appear as legitimate communications from us. Any security breach or fraud perpetrated on our customers could expose us
to increased costs and to risks of loss, litigation and liability and could seriously disrupt our operations.

Credit card fraud could adversely affect our business.

We routinely receive orders placed with fraudulent credit card data. We do not carry insurance against the risk of credit card fraud, so the
failure to adequately control fraudulent credit card transactions could reduce our net revenues and our gross profit percentage. We have
implemented technology to help us detect the fraudulent use of credit card information. However, we may in the future suffer losses as a result
of orders placed with fraudulent credit card data even though the associated financial institution approved payment of the orders. Under current
credit card practices, we may be liable for fraudulent credit card transactions because we do not obtain a cardholder's signature. If we are unable
to detect or control credit card fraud, our liability for these transactions could harm our business, results of operation or financial condition.

If one or more states successfully assert that we should collect sales or other taxes on the sale of our merchandise or the merchandise of
third parties that we offer for sale on our Website, our business could be harmed.

We do not currently collect sales or other similar taxes for physical shipments of goods into states other than Utah. One or more local, state
or foreign jurisdictions may seek to impose sales tax collection obligations on us because we are engaged in online commerce, even though we
have no physical presence in those jurisdictions. The future location of our fulfillment centers and customer service center networks, or any
other operation of the company, establishing a physical presence in states where we are not now present, may result in additional sales and other
tax obligations. We challenged the constitutionality of a New York state law which requires internet retailers to collect and remit New York
sales taxes on their New York sales, even if the seller has no New York tax "nexus" other than with New York based independent contractors
who are internet advertising affiliates. The trial court dismissed our challenge and we are appealing the dismissal. As a result of the enactment of
the New York law, we terminated our relationship with New York based advertizing affiliates. Several other states currently have legislative
proposals similar to New York's tax law, and if such laws are evaluated and constitutionally upheld, we may have to elect to discontinue in those
states valuable marketing through the use of affiliates based in those states, or begin in those states the collection of the taxes. In either event, our
business could be harmed and our business could be adversely affected if one or more states or any foreign country successfully asserts that we
should collect sales or other taxes on the sale of our merchandise in compliance with these or any other state law.

Existing or future government regulation could harm our business.

We are subject to the same federal, state and local laws as other companies conducting business on the Internet. Today there are relatively
few laws specifically directed towards conducting business on the Internet. However, due to the increasing popularity and use of the Internet,
many laws and regulations relating to the Internet are being debated at the state and federal levels. These laws and regulations could cover issues
such as user privacy, freedom of expression, pricing, fraud, quality of products and services, taxation, advertising, intellectual property rights
and information security. Applicability to the Internet of existing laws governing issues such as property ownership, copyrights
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and other intellectual property issues, taxation, libel, obscenity and personal privacy could also harm our business. For example, United States
and foreign laws regulate our ability to use customer information and to develop, buy and sell mailing lists. The vast majority of these laws were
adopted prior to the advent of the Internet and do not contemplate or address the unique issues raised thereby. Those laws that do reference the
Internet are only beginning to be interpreted by the courts and their applicability and reach are therefore uncertain. Additionally, laws governing
the permissible contents of products may adversely affect us. Recently the United States Congress passed the Consumer Product Safety
Improvement Act ("CPSIA"), which created more stringent safety requirements for children's products and any products containing lead paint
sold within the United States. The CPSIA, not only regulates the future manufacture of items such as cribs, pacifiers, toys and children's jewelry,
but applies to existing inventories and may cause us to incur losses for any non-compliant items in our inventory, or which we may have sold
subsequent to the effective dates of the legislation, through regulatory or civil actions against us. These current and future laws and regulations
could harm our business, results of operation and financial condition.

Laws or regulations relating to privacy and data protection may adversely affect the growth of our Internet business or our marketing
efforts.

We are subject to increasing regulation at the federal, state and international levels relating to privacy and the use of personal user
information. For example, we are subject to various telemarketing laws that regulate the manner in which we may solicit future suppliers and
customers. Such regulations, along with increased governmental or private enforcement, may increase the cost of growing our business. In
addition, many jurisdictions have laws that limit the uses of personal user information gathered online or offline or require companies to
establish privacy policies. The Federal Trade Commission has adopted regulations regarding the collection and use of personal identifying
information obtained from children under 13. Proposed legislation in this country and existing laws in foreign countries require companies to
establish procedures to notify users of privacy and security policies, obtain consent from users for collection and use of personal information,
and/or provide users with the ability to access, correct and delete personal information stored by us. Additional legislation regarding data
security and privacy has been proposed in Congress. These data protection regulations may restrict our ability to collect demographic and
personal information from users, which could be costly or harm our marketing efforts, and could require us to implement new and potentially
costly processes, procedures and/or protective measures.

Risks Relating to the Securities Markets and Ownership of Our Securities
The price of our securities may be volatile and you may lose all or a part of your investment.

Our common stock has been publicly traded only since May 30, 2002. The market price of our common stock has been subject to
significant fluctuations since the date of our initial public offering. These fluctuations could continue. It is possible that in some future periods
our results of operations may be below the expectations of public market analysts and investors. If this occurs, the market price of our securities
may decline. Some of the factors that could affect the market price of our securities are as follows:

changes in securities analysts' recommendations or estimates of our financial performance or publication of research reports
by analysts;

changes in market valuations of similar companies;

announcements by us or our competitors of significant contracts, acquisitions, commercial relationships, joint ventures or
capital commitments;

general market conditions;
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actual or anticipated fluctuations in our operating results;
intellectual property or litigation developments;
changes in our management team;
economic factors unrelated to our performance; and
our issuance of additional shares of stock or other securities.
In addition, the securities markets have experienced significant price and trading volume fluctuations. These broad market fluctuations may
adversely affect the trading price of our securities. In the past, following periods of volatility in the market price of a public company's

securities, securities class action litigation has often been instituted against that company. Such litigation could result in substantial cost and a
diversion of management's attention and resources.

Our quarterly operating results are volatile and may adversely affect the market price of our securities.

Our future revenues and operating results are likely to vary significantly from quarter to quarter due to a number of factors, many of which
are outside our control, and any of which could harm our business. As a result, we believe that quarterly comparisons of our operating results are
not necessarily meaningful and that you should not rely on the results of one quarter as an indication of our future performance. In addition to
the other risk factors described in this report, additional factors that have caused and/or could cause our quarterly operating results to fluctuate
and in turn affect the market price of our securities include:

increases in the cost of advertising;

our inability to retain existing customers or encourage repeat purchases;

the extent to which our existing and future marketing agreements are successful;

price competition that results in lower profit margins or losses;

the amount and timing of operating costs and capital expenditures relating to the expansion of our business operations and
infrastructure;

the amount and timing of our purchases of inventory;

our inability to manage distribution operations or provide adequate levels of customer service;

our ability to successfully integrate operations and technologies from acquisitions or other business combinations;

offering new lines of products;
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our ability to attract users to our auctions, car listing and real estate sites; and

our inability to replace the loss of significant customers.
Our operating results may fluctuate depending on the season, and such fluctuations may affect the market price of our securities.

We have experienced and expect to continue to experience fluctuations in our operating results because of seasonal fluctuations in
traditional retail patterns. Sales in the retail and wholesale industry tend to be significantly higher in the fourth calendar quarter of each year than
in the preceding three quarters due primarily to increased shopping activity during the holiday season. However, there can be no assurance that
our sales in the fourth quarter will exceed those of the preceding quarters or, if the fourth quarter sales do exceed those of the preceding quarters,
that we will be able to manage the
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increased sales effectively. Further, we generally increase our inventories substantially in anticipation of holiday season shopping activity, which
has a negative effect on our cash flow. Securities analysts and investors may inaccurately estimate the effects of seasonality on our results of
operations in one or more future quarters and, consequently, our operating results may fall below expectations, causing the market price of our
securities to decline.

We do not intend to pay dividends on our common stock and you may lose the entire amount of your investment in our common stock.

We have never declared or paid any cash dividends on our common stock and do not intend to pay dividends on our common stock for the
foreseeable future. We intend to invest our future earnings, if any, to fund our growth. Therefore, you will not receive any funds without selling
your shares. We cannot assure that you will receive a positive return on your investment when you sell your shares or that you will not lose the
entire amount of your investment.

Our Amended and Restated Certificate of Incorporation, Amended and Restated Bylaws and the Delaware General Corporation Law
contain anti-takeover provisions which could discourage or prevent a takeover, even if an acquisition would be beneficial to our
stockholders.

Several provisions of our Amended and Restated Certificate of Incorporation and Amended and Restated Bylaws could discourage
potential acquisition proposals and could delay or prevent a change in control of our company even if that change in control would be beneficial
to our stockholders. For example, only one-third of our board of directors will be elected at each of our annual meetings of stockholders, which
will make it more difficult for a potential acquirer to change the management of our company, even after acquiring a majority of the shares of
our common stock. These provisions, which cannot be amended without the approval of two-thirds of our stockholders, could diminish the
opportunities for a stockholder to participate in tender offers, including tender offers at a price above the then current market value of our
common stock. In addition, our board of directors, without further stockholder approval, may issue preferred stock, with such terms as the board
of directors may determine, that could have the effect of delaying or preventing a change in control of our company. The issuance of preferred
stock could also adversely affect the voting powers of the holders of common stock, including the loss of voting control to others. We are also
afforded the protections of Section 203 of the Delaware General Corporation Law, which could delay or prevent a change in control of our
company or could impede a merger, consolidation, takeover or other business combination involving our company or discourage a potential
acquirer from making a tender offer or otherwise attempting to obtain control of our company.

The price of our stock may be vulnerable to manipulation.

We have filed an unfair business practice lawsuit against, Rocker Partners, L.P. and others, alleging that the defendants have conspired to
denigrate Overstock's business for personal profit, as well as an amended complaint alleging additional causes of action and articulating in
greater detail the allegations against the defendants. We have also filed an unfair business practice lawsuit against Morgan Stanley & Co.
Incorporated, Goldman Sachs & Co., Bear Stearns Companies, Inc., Bank of America Securities LLC, Bank of New York, Citigroup Inc., Credit
Suisse (USA) Inc., Deutsche Bank Securities, Inc., Merrill Lynch, Pierce, Fenner & Smith, Inc., and UBS Financial Services, Inc. In September
2007, we filed an amended complaint adding Lehman Brothers Holdings Inc. as an additional defendant and articulating in greater detail the
allegations against the defendants. We believe that the defendants in both of these lawsuits have engaged in unlawful actions and have caused
substantial harm to Overstock, and that certain of the defendants have made efforts to drive the market price of Overstock's common stock
down. To the extent that the defendants or other persons engage in any such actions or take any other actions to interfere with or destroy or harm
Overstock's
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existing and/or prospective business relationships with its suppliers, bankers, customers, lenders, investors, prospective investors or others, our
business, prospects, financial condition and results of operation may suffer, and the price of our common stock may be more volatile than it
might otherwise be and/or may trade at prices below those that might prevail in the absence of any such efforts.

Our stock has consistently been on the Regulation SHO threshold list.

Regulation SHO requires the stock exchanges to publish daily a list of companies whose stock has failures-to-deliver above a certain
threshold. It also requir
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