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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington D.C. 20549

Form 10-K

(Mark One)
þ ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES

EXCHANGE ACT OF 1934
For the fiscal year ended December 31, 2010

or
o TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES

EXCHANGE ACT OF 1934
For the transition period from          to          .

Commission File Number: 001-34112
Energy Recovery, Inc.

(Exact Name of Registrant as Specified in Its Charter)

Delaware 01-0616867
(State or Other Jurisdiction of
Incorporation or Organization)

(I.R.S. Employer
Identification No.)

1717 Doolittle Drive, San Leandro, CA 94577
(Address of Principal Executive Offices)

Registrant�s telephone number, including area code:
(510) 483-7370

Securities registered pursuant to Section 12(b) of the Securities Exchange Act of 1934:

Title of Each Class Name of Exchange on Which Registered

Common stock, $0.001 par value The NASDAQ Stock Market LLC

Securities registered pursuant to Section 12(g) of the Securities Exchange Act of 1934:
None

Indicate by check mark whether the registrant is a well-known seasoned issuer, as defined in Rule 405 of the
Securities Act.  Yes o     No þ

Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the
Act.  Yes o     No þ

Indicate by check mark whether the registrant: (1) has filed all reports required to be filed by Section 13 or 15(d) of
the Securities Exchange Act of 1934 during the preceding 12 months (or for such shorter period that the registrant was
required to file such reports), and (2) has been subject to such filing requirements for the past 90 days.  Yes þ     No o
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Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if
any, every Interactive Data File required to be submitted and posted pursuant to Rule 405 of Regulation S-T
(§ 232.405 of this chapter) during the preceding 12 months (or for such shorter period that the registrant was required
to submit and post such files).  Yes o     No o

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K is not contained
herein and will not be contained, to the best of registrant�s knowledge, in definitive proxy or information statements
incorporated by reference in Part III of this Form 10-K or any amendment to this Form 10-K.  o

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer,
or a smaller reporting company. See the definitions of �large accelerated filer�, �accelerated filer� and �smaller reporting
company� in Rule 12b-2 of the Exchange Act. (Check one):

Large accelerated filer o      Accelerated filer þ Non-accelerated filer o Smaller reporting
company o

(Do not check if a smaller reporting company)     

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange
Act).  Yes o     No þ

The aggregate market value of the voting stock held by non-affiliates amounted to $133.0 million on June 30, 2010.

The number of shares of the registrant�s common stock outstanding as of March 7, 2011 was 52,603,629.

DOCUMENTS INCORPORATED BY REFERENCE

Parts of the Proxy Statement for the Registrant�s Annual Meeting of Shareholders to be held in June 2011 are
incorporated by reference into Part III of this Annual Report on Form 10-K.
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PART I

Item 1. Business

Overview

Energy Recovery, Inc. develops, manufactures and sells high-efficiency energy recovery devices and pumps primarily
for use in seawater desalination. Our products make desalination affordable by reducing energy costs. We have one
operating segment, the manufacture and sale of high-efficiency energy recovery products and pumps and related parts
and services. Additional information on segment reporting is contained in Note 11 of Notes to the Consolidated
Financial Statements in this Form 10-K.

During fiscal year 2010, we successfully integrated the operations of our new subsidiary, Pump Engineering, Inc.
(�PEI�), which we acquired in December 2009. We consolidated our sales, support engineering and corporate services
organizations and aligned our manufacturing activities to the same operational and quality standards. We also
completed the build-out of our ceramics factory in San Leandro, California, and commissioned all major pieces of
equipment. Although the industry down-turn prevented us from ramping up our ceramics production as planned, we
still expect to manufacture a substantial portion of our ceramics needs in-house by the end of 2011. We expect our
investment in the material science and manufacturing of ceramics to advance product quality and to reduce production
costs as production volume increases. For a discussion of risks attendant to our planned in-house manufacture of some
ceramic components of our PX devices, see �Risk Factors � Our plans to manufacture a portion of our ceramic
components may prove to be more costly or less reliable than outsourcing,� in Item 1A, which is incorporated herein by
reference.

Despite the slow-down in our industry, we continued to strengthen our competitive position as the leading supplier of
energy recovery devices for desalination. In 2010, we manufactured and shipped the world�s largest turbochargers for
the world�s largest desalination plant in Magtaa, Algeria. Our newest and most advanced pressure exchanger product to
date, the PX-300, also gained market acceptance and was sold for both large and small projects. We expect this
product to represent a higher percentage of our net revenue in 2011. In 2010, we continued to focus engineering
resources on enhancing our turbochargers, PX devices and pump offerings. We also initiated the development of
several new product lines for applications outside desalination. We anticipate that at least one of these products will
advance to beta testing in 2011.

In 2011, we expect that the desalination industry will continue to experience the delayed effects of the global
economic downturn, which is likely to affect our revenue, especially revenue from sales of products for large
desalination projects, manufacturing through-put and profitability for 2011.

Our company was incorporated in Virginia in April 1992 and reincorporated in Delaware in March 2001. We became
a public company in July 2008. The company has five wholly owned subsidiaries: Osmotic Power, Inc., Energy
Recovery, Inc. International, Energy Recovery Iberia, S.L., ERI Energy Recovery Ireland Ltd. and Pump Engineering,
Inc. They were incorporated in September 2005, July 2006, September 2006, April 2010 and November 2009,
respectively.

The mailing address of our headquarters is 1717 Doolittle Drive, San Leandro, California 94577. Our main telephone
number is (510) 483-7370. Additional information about ERI is available on our website at
http://www.energyrecovery.com. Information contained in the website is not part of this report.
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Our Annual Report on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K and all amendments
to those reports and the Proxy Statement for our Annual Meeting of Stockholders are made available, free of charge,
on our website, http://www.energyrecovery.com, as soon as reasonably practicable after the reports have been filed
with or furnished to the Securities and Exchange Commission.

Our Products

We make energy recovery devices and high pressure and circulation pumps primarily for use in seawater desalination
plants that use reverse osmosis technology. Our products are sold under the trademarks

1
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AquaBoldtm, AquaSpiretm, ERItm, PXtm, Pressure Exchangertm, PX Pressure Exchangertm, PEItm, Pump Engineeringtm
and Quadribarictm. Our energy recovery products reduce plant operating costs by capturing and reusing the otherwise
lost pressure energy from the reject stream of the desalination process. Use of energy recovery devices can reduce
energy consumption by up to an estimated 60% compared to desalination without energy recovery. By reducing
energy costs, our devices increase the cost-competitiveness of reverse osmosis desalination compared to other means
of fresh water production, including thermal desalination. Our pumps are designed for high efficiency and
complement the operation of our energy recovery devices.

Energy Recovery Devices.  We develop and sell two main lines of energy recovery devices: PX Pressure Exchanger
devices and turbochargers. Each line includes a range of models and sizes to address the breadth of required process
flow rates, plant designs and sizes.

Our current PX offerings include: the PX-300, the 65 series (the PX-260, PX-220 and PX-180); the 4S series
(PX-140S, PX-90S, PX-70S, PX-45S and PX-30S) and brackish PX devices (for the desalination of water with a
lower concentration of salt than seawater).

Our turbocharger offerings include: the HTCAT series (HTCAT-1800, HTCAT-2400, HTCAT-3600, HTCAT-4800,
HTCAT-7200 and HTCAT-9600); the HALO line (HALO-50, HALO-75, HALO-100, HALO-150, HALO-225,
HALO-300, HALO-450, HALO-500, HALO-600, HALO-900 and HALO-1200); and the LPT series for brackish
water desalination applications (LPT-63, LPT-125, LPT-250, LPT-500, LPT-1000 LPT-2000 and LPT-3200).

High Pressure and Circulation Pumps.  We manufacture and sell high pressure feed, circulation and booster pumps
for use with our energy recovery devices in reverse osmosis desalination plants. Our current line of pumps includes
the AquaBold series (AquaBold 2x3x5, AquaBold 3x4x7 and AquaBold 4x6x9); the AquaSpire series
(AquaSpire-300, AquaSpire-450, AquaSpire-600, AquaSpire-900, AquaSpire-1200, AquaSpire-1800,
AaquaSpire-2400, AquaSpire-3600, AquaSpire-4800, AquaSpire-7200 and AquaSpire-9600) and a line of small
circulation pumps.

Technical Support and Replacement Parts.  We provide engineering and technical support to customers during
product installation and plant commissioning. We also offer replacement parts and services for our PX devices and
turbochargers . Our PX devices and turbochargers are also used to retrofit or replace older energy recovery devices in
existing desalination plants.

Customers

Our customers include a limited number of major international engineering, procurement and construction firms
which design and build large desalination plants, and a number of original equipment manufacturers (OEMs),
companies that supply equipment and packaged solutions for small to medium-sized desalination plants.

Large engineering, procurement and construction firms.  Historically, most of our revenue has come from sales of
products to the large engineering, procurement and construction firms worldwide that have the required desalination
expertise to engineer, undertake procurement for, construct and sometimes own and operate large desalination plants
or mega-projects. We work with these firms to specify our products for their plants. The time between project tender
to product shipment can range from six to 16 months. Each mega-project typically represents a revenue opportunity of
between $2 million to $10 million.

A limited number of these engineering, procurement and construction firms account for 10% or more of our net
revenue. For the year ended December 31, 2010, two customers � Thiess Degremont J.V. (a joint venture of Thiess Pty
Ltd. and Degremont S.A.) and Hydrochem (S) Pte Ltd (a Hyflux company) � accounted for approximately 23% and
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12% of our net revenue, respectively. For the year ended December 31, 2009, three customers � IDE Technologies,
Ltd., Acciona Agua, and UTE Mostaganem (a consortium of Inima and Aqualia) � accounted for approximately 20%,
11%, and 11% of our net revenue, respectively. For the year ended December 31, 2008, two customers accounted for
approximately 16% and 11% of our net revenue � Hyflux Limited and Befesa Agua S.A. (including affiliated joint
ventures), respectively. No other customers accounted for more than 10% of our total revenue during any of this
period.
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Original Equipment Manufacturers.  We also sell our products and services to suppliers of pumps and other
water-related equipment for assembly and use in small to medium-sized desalination plants located in hotels, power
plants, cruise ships, farm operations, island bottlers, and small municipalities. These original equipment manufacturers
also purchase our products for �quick water� or emergency water solutions. In this market, the time from project tender
to shipment ranges from one to three months.

Competition

The market for energy recovery devices and pumps in desalination plants is competitive. As the demand for fresh
water increases and the market expands, we expect competition to persist and intensify.

We have two main competitors for our energy recovery devices: Flowserve Corporation (Flowserve) based in Irving,
Texas and Fluid Equipment Development Company (FEDCO) based in Monroe, Michigan. We compete with these
companies on the basis of price, technology, materials, efficiency and life cycle maintenance costs. We believe that
our products have a competitive advantage, even though these companies may offer competing products at prices
lower than ours, because we believe that our products are the most cost-effective energy recovery devices for reverse
osmosis desalination over time.

In the market for large desalination projects, our PX devices and large turbochargers compete primarily with
Flowserve�s DWEER product. We believe that our PX devices have a competitive advantage over the DWEER
because they are made with highly durable and corrosion-proof ceramic parts, have a simple design with one moving
part, have a small physical footprint, provide system redundancy and scaling capability, and offer lower life cycle
maintenance costs. We believe our large turbocharger products have a competitive advantage over the DWEER
product, particularly in countries where energy costs are low and upfront capital costs are a key factor in purchase
decisions, because our turbocharger products have lower upfront capital costs, a simple design with one moving part,
a small physical footprint and a long operating life which leads to low total life cycle costs.

In the market for small to medium-sized desalination plants, our products compete with Flowserve�s Pelton turbines
and FEDCO turbochargers. We believe that our PX devices have a competitive advantage over these products because
our devices provide up to 98% energy transfer efficiency, have lower life cycle maintenance costs, and are made of
highly durable and corrosion-proof ceramic parts. We believe that our turbochargers compete favorably with Pelton
turbines on the basis of efficiency and price, and that our turbochargers have design advantages over competing
turbochargers that enhance efficiency and serviceability.

In the market for high pressure pumps, our products compete with pumps manufactured by Clyde Union Ltd. based in
Glasgow, Scotland; FEDCO, Flowserve, Duchting Pumpen Maschinenfabrik GmbH & Co KG based in Witten,
Germany; KSB Aktiengesellschaft based in Frankenthal, Germany; Torishima Pump Mfg. Co., Ltd. based in Osaka,
Japan and Sulzer Pumps, Ltd. based in Winterthur, Switzerland and other companies. We believe that our pump
products have a competitive advantage over these competitive products because our pumps are developed specifically
for reverse osmosis desalination, are highly efficient and feature product lubricated bearings.

Sales and Marketing

We market and sell our products directly to customers through our sales organization and, in some countries, through
authorized, independent sales agents. In 2010, we integrated our PEI and ERI sales operations. Our current sales
organization now has two groups, the Mega-Projects Group, which is responsible for sales of our PX devices and
large turbochargers for desalination projects exceeding 50,000 cubic meters per day; and our OEM Group, which is
responsible for sales of PX devices, turbochargers and pumps for plants designed to produce less than 50,000 cubic
meters per day.
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A significant portion of our revenue is from outside of the United States. Sales in the United States represented 7.3%,
6.4%, and 6.7% of our net revenue for the fiscal years 2010, 2009, and 2008, respectively. Additional geographical
information regarding our net revenues is included in Note 11 to the Consolidated Financial Statements in this
Form 10-K.
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Since many of the large engineering, procurement, and construction firms that specialize in large projects are located
in the Mediterranean region, we have a sales and technical center in Madrid, Spain. Our office in Dubai, United Arab
Emirates serves the Middle East where many desalination plants and key engineering, procurement and construction
firms are located. We also have a sales office in Shanghai, China to address this emerging market for our energy
recovery products. We have U.S. sales offices in California and Michigan.

Manufacturing

We have manufacturing facilities in San Leandro, California where our PX devices are made, assembled and tested,
and in New Boston, Michigan where our turbochargers and pumps are manufactured and tested. We purchase
unfinished ceramic components for our PX products from several suppliers and in 2010, we started to produce some
ceramic components in our new ceramics factory in our San Leandro facility. For our PX devices, we depend on two
suppliers for our vessel housing and a single supplier for stainless steel castings. For our turbochargers and pumps, we
rely on a limited number of foundries for castings. We finish machining and assemble in-house all ceramic
components of our PX devices and many components of our turbochargers and pumps to protect the proprietary nature
of our methods of manufacturing and product designs and to maintain quality standards.

For a discussion of risks attendant to our manufacturing activities, see �Risk Factors � We depend on a limited number
of suppliers for some of our components. If our suppliers are not able to meet our demand and/or requirements, our
business could be harmed,� and �Risk Factors � We depend on a limited number of vendors for our supply of ceramics,
which is a key component of our PX products. If any of our ceramics vendors cancels its commitments or is unable to
meet our demand and/or requirements, our business could be harmed,� in Item 1A, which is incorporated herein by
reference. For a discussion of risks attendant to our planned in-house manufacture of some ceramic components of our
PX devices, see �Risk Factors � Our plans to manufacture a portion of our ceramic components may prove to be more
costly or less reliable than outsourcing,� in Item 1A, which is incorporated herein by reference.

Research and Development

Design, quality and innovation are key facets of our corporate culture. Our development efforts are focused on
enhancing our existing energy recovery devices and pumps for the desalination market and advancing our know-how
in the material science and manufacturing of ceramics. In 2010, our engineering work also led to the development of
several potential new product lines for applications inside and outside of seawater desalination. Research and
development expense totaled $3.9 million for 2010, $3.0 million for 2009, and $2.4 million for 2008. We expect
research and development costs to increase in the future as we continue to advance our existing technology and to
develop new energy recovery and efficiency-enhancing solutions for markets outside seawater desalination.

For a discussion of risks attendant to our research and development activities, see �Risk Factors � The success of our
business depends in part on our ability to enhance and scale our existing products, develop new products for
desalination, and diversify into new markets by developing or acquiring new technology,� in Item 1A, which is
incorporated herein by reference.

Intellectual Property

We seek patent protection for new technology, inventions and improvements that are likely to be incorporated into our
products. We rely on trade secret law and contractual safeguards to protect the proprietary tooling, processing
techniques and other know-how used in the production of our products.

We have ten U.S. patents and sixteen patents outside the U.S. that are counterparts of several of the U.S. patents. The
U.S. patents expire between 2011 and 2027, and the corresponding international patents expire at various dates
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through 2021. We have also applied for five additional U.S. patents and there are thirty-six pending foreign
applications corresponding to the U.S. patents and patent applications and two pending international applications.
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We have registered the following trademarks with the United States Patent and Trademark office: �ERI,� �PX,� �PX
Pressure Exchanger,� �Pressure Exchanger,� the ERI logo and �Making Desalination Affordable.� We have also applied for
and received registrations in international trademark offices.

For a discussion of risks attendant to intellectual property rights, see �Risk Factors � If we are unable to protect our
technology or enforce our intellectual property rights, our competitive position could be harmed and we could be
required to incur significant expenses to enforce our rights,� in Item 1A, which is incorporated herein by reference.

Employees

As of December 31, 2010, we had 129 employees: 46 in manufacturing; 40 in corporate services and management; 25
in sales and marketing; and 18 in engineering/ research and development. Fifteen (15) of these employees were
located outside of the United States. We also from time to time engage a relatively small number of independent
contractors. We have not experienced any work stoppages. Our employees are not unionized.

Item 1A. Risk Factors

Almost all of our revenue is derived from sales of energy recovery devices and pumps used in reverse osmosis
desalination; a decline in demand for desalination or the reverse osmosis method of desalination will reduce
demand for our products and will cause our sales and revenue to decline.

Products for the desalination market have historically accounted for a high percentage of our revenue. We expect that
the revenue from these products will continue to account for most of our revenue in the foreseeable future. Any factors
adversely affecting the demand for desalination, including changes in weather patterns, increased precipitation in areas
of high human population density, new technology for producing fresh water, increased water conservation or reuse,
political changes and unrest, changes in the global economy, or changes in industry or governmental regulations,
would reduce the demand for our energy recovery products and services and would cause a significant decline in our
revenue. Similarly, any factors adversely affecting the demand for energy recovery products in reverse osmosis
desalination, including, new energy technology or reduced energy costs, new methods of desalination that reduce
pressure and energy requirements, improvements in membrane technology would reduce the demand for our energy
recovery devices and would cause a significant decline in our revenue. Some of the factors that may affect sales of our
energy recovery devices and pumps may be out of our control.

We depend on the construction of new desalination plants for revenue, and as a result, our operating results have
experienced, and may continue to experience, significant variability due to volatility in capital spending,
availability of project financing, and other factors affecting the water desalination industry.

We derive substantially all of our revenue from sales of products and services used in desalination plants for
municipalities, hotels, resorts and agricultural operations in dry or drought-ridden regions of the world. The demand
for our products may decrease if the construction of desalination plants declines for political, economic or other
factors, especially in these regions. Other factors that could affect the number and capacity of desalination plants built
or the timing of their completion include: the availability of required engineering and design resources, a weak global
economy, shortage in the supply of credit and other forms of financing, changes in government regulations, permitting
requirements or priorities, or reduced capital spending for desalination. Each of these factors could result in reduced or
uneven demand for our products. Pronounced variability or delays in the construction of desalination plants or
reductions in spending for desalination could negatively impact our sales and revenue and make it difficult for us to
accurately forecast our future sales and revenue, which could lead to increased inventory and use of working capital.
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Our revenue and growth model depend upon the continued viability and growth of the seawater reverse osmosis
desalination industry using current technology.

If there is a downturn in the seawater reverse osmosis desalination industry, our sales would be directly and adversely
impacted. Changes in seawater reverse osmosis desalination technology could also reduce the demand for our devices.
For example, a reduction in the operating pressure used in seawater reverse osmosis desalination plants could reduce
the need for, and viability of, our energy recovery devices. Membrane manufacturers are actively working on lower
pressure membranes for seawater reverse osmosis desalination that could potentially be used on a large scale to
desalinate seawater at a much lower pressure than is currently necessary.

Engineers are also evaluating the possibility of diluting seawater prior to reverse osmosis desalination to reduce the
required membrane pressure. Similarly, an increase in the membrane recovery rate would reduce the number of energy
recovery devices required and would reduce the demand for our product. A significant reduction in the cost of power
may reduce demand for our product or favor a less expensive product from a competitor.

Any of these changes would adversely impact our revenue and growth. Water shortages and demand for desalination
can also be adversely affected by water conservation and water reuse initiatives.

New planned seawater reverse osmosis projects can be cancelled and/or delayed, and cancellations and/or delays
may negatively impact our revenue.

Planned seawater reverse osmosis desalination projects can be cancelled or postponed due to delays in, or failure to
obtain, approval, financing or permitting for plant construction because of political factors, including political unrest
in key desalination markets, such as the Middle East, or adverse and increasingly uncertain financial conditions or
other factors. Even though we may have a signed contract to provide a certain number of energy recovery devices by a
certain date, shipments may be suspended or delayed at the request of customers. Such shipping delays negatively
impact our results of operations and revenue. As a result of these factors, we have experienced and may in the future
experience significant variability in our revenue, on both an annual and a quarterly basis.

We rely on a limited number of engineering, procurement and construction firms for a large portion of our
revenue. If these customers delay or cancel their commitments, do not purchase our products in connection with
future projects, or are unable to attract and retain sufficient qualified engineers to support their growth, our
revenue could significantly decrease, which would adversely affect our financial condition and future growth.

There are a limited number of large engineering, procurement and construction firms in the desalination industry and
these customers account for a substantial portion of our net revenue. One or more of these customers represents 10%
or more of our total revenue each year and the customers in this category vary from year to year. See Note 12 �
�Concentrations� to the Consolidated Financial Statements regarding the impact of customer concentrations on our
Consolidated Financial Statements. Since we do not have long-term contracts with these large customers but sell to
them on a purchase order or project basis, these orders may be postponed or delayed on short or no notice. If any of
these customers reduces or delays its purchases, cancels a project, decides not to specify our products for future
projects, fails to attract and retain qualified engineers and other staff, fails to pay amounts due us, experiences
financial difficulties or reduced demand for its services, we may not be able to replace that lost business and our
projected revenue may significantly decrease, which will adversely affect our financial condition and future growth.

We face competition from a number of companies that offer competing energy recovery and pump solutions. If any
of these companies produce superior technology or offer more cost-effective products, our competitive position in
the market could be harmed and our profits may decline.

Edgar Filing: Energy Recovery, Inc. - Form 10-K

Table of Contents 15



The market for energy recovery devices and pumps for desalination plants is competitive and evolving. We expect
competition, especially competition on price and warranty terms, to persist and intensify as the

6

Edgar Filing: Energy Recovery, Inc. - Form 10-K

Table of Contents 16



Table of Contents

desalination market grows, and new competitors may enter the market. Some of our current and potential competitors
may have significantly greater financial, technical, marketing and other resources than we do, longer operating
histories or greater name recognition. They may also be able to devote greater resources to the development,
promotion, sale and support of their products and respond more quickly to new technology. These companies may
also have more extensive customer bases, broader customer relationships across product lines, or long-standing or
exclusive relationships with our current or potential customers. They may also have more extensive products and
product lines that would enable them to offer multi-product or packaged solutions or competing products at lower
prices or with other more favorable terms and conditions. As a result, our ability to penetrate the market or sustain our
market share may be adversely impacted, which would affect our business, operating results and financial condition.
In addition, if another one of our competitors were to merge or partner with another company, the change in the
competitive landscape could adversely affect our continuing ability to compete effectively.

Global economic conditions and the current crisis in the financial markets could have an adverse effect on our
business and results of operations.

Current economic conditions may continue to negatively impact our business and make forecasting future operating
results more difficult and uncertain. A weak global economy may cause our customers to delay product orders or
shipments, or delay or cancel planned or new desalination projects, including retrofits, which would reduce our
revenue. Turmoil in the financial and credit markets may also make it difficult for our customers to obtain needed
project financing, resulting in lower sales. Negative economic conditions may also affect our suppliers, which could
impede their ability to remain in business and supply us with parts, resulting in delays in the availability or shipment
of our products. In addition, most of our cash and cash equivalents are currently invested in money market funds
backed by United States Treasury securities. Given the current weak global economy and the instability of financial
institutions, we cannot be assured that we will not experience losses on our deposits, which would adversely affect our
financial condition. If current economic conditions persist or worsen and negatively impact the desalination industry,
our business, financial condition or results of operations could be materially and adversely affected.

Our operating results may fluctuate significantly, which makes our future operating results difficult to predict and
could cause our operating results to fall below expectations or our guidance.

Our operating results may fluctuate due to a variety of factors, many of which are outside of our control. Since a
single order for our energy recovery devices may represent significant revenue, we have experienced significant
fluctuations in revenue from quarter to quarter and year to year and we expect such fluctuations to continue. As a
result, comparing our operating results on a period-to-period basis may not be meaningful. You should not rely on our
past results as an indication of our future performance. If our revenue or operating results fall below the expectations
of investors or securities analysts or below any guidance we may provide to the market, the price of our common
stock would likely decline substantially.

In addition, factors that may affect our operating results include, among others:

� fluctuations in demand, sales cycles and pricing levels for our products and services;

� the cyclical nature of equipment purchasing for planned reverse osmosis desalination plants, which typically
results in increased product shipments in the fourth quarter;

� changes in customers� budgets for desalination plants and the timing of their purchasing decisions;

� adverse changes in the local or global financing conditions facing our customers;
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� delays or postponements in the construction of desalination plants;

� our ability to develop, introduce and timely ship new products and product enhancements that meet customer
demand and contractual and technical requirements, including scheduled delivery dates, performance tests and
product certifications;
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� the ability of our customers to obtain other key plant components such as high pressure pumps or membranes;

� our ability to implement scalable internal systems for reporting, order processing, product delivery, purchasing,
billing and general accounting, among other functions;

� our ability to maintain efficient factory throughput in our new facility and minimize overhead given significant
variability in orders from quarter to quarter and year to year;

� unpredictability of governmental regulations and political decision-making as to the approval or building of a
desalination plant;

� our ability to control costs, including our operating expenses;

� our ability to purchase key components, including ceramics, from third party suppliers;

� our ability to compete against other companies that offer energy recovery solutions;

� our ability to attract and retain highly skilled employees, particularly those with relevant industry
experience; and

� general economic conditions in our domestic and international markets, including conditions that affect the
valuation of the U.S. dollar against other currencies.

If we are unable to collect unbilled receivables, our operating results will be adversely affected.

Our contracts with large engineering, procurement and construction firms generally contain holdback provisions that
delay final installment payments up to 24 months after the product has been shipped and revenue has been recognized.
Typically, between 10 and 20%, and in some instances up to 30% of the revenue we receive pursuant to our customer
contracts is subject to such holdback provisions and are accounted for as unbilled receivables until we deliver invoices
for payment. Such holdbacks can result in relatively high current and non-current unbilled receivables. If we are
unable to invoice and collect these performance holdbacks or if our customers fail to make these payments when due
under the sales contracts, our results of operations will be adversely affected.

If we lose key personnel upon whom we are dependent, we may not be able to execute our strategies. Our ability to
increase our revenue will depend on hiring highly skilled professionals with industry-specific experience,
particularly given the unique and complex nature of our devices.

Given the specialized nature of our business, we must hire highly skilled professionals for certain positions with
industry-specific experience. Given the relative recent growth in the reverse osmosis desalination industry, the number
of qualified candidates for certain positions is limited. Our ability to grow depends on recruiting and retaining skilled
employees with relevant experience, competing with larger, often better known companies and offering competitive
total compensation packages. Our failure to retain existing or attract future talented and experienced key personnel
could harm our business.

The success of our business depends in part on our ability to enhance and scale our existing products, develop new
products for desalination, diversify into new markets by developing or acquiring new technology and to generate
and fulfill sales orders for new products.
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Our future success depends in part on our ability to enhance and scale existing products and to develop new products
for desalination and applications outside desalination. While new or enhanced products and services have the potential
to meet specified needs of new or existing markets, their pricing may not meet customer expectations and they may
not compete favorably with products and services of current or potential competitors. New products may be delayed
or cancelled if they do not meet specifications, performance requirements or quality standards, or perform as expected
in a production environment. Product designs also may not scale as expected. We may have difficulty finding new
markets for our existing technology or developing or acquiring new products for new markets. Customers may not
accept or be slow to adopt new products and services and potential new markets may be too costly to penetrate. In
addition, we may not be
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able to offer our products and services at prices that meet customer expectations without increasing our costs and
eroding our margins. We may also have difficulty executing plans to break into new markets, expanding our
operations to successfully manufacture new products or scaling our operations to accommodate increased business. If
we are unable to develop competitive new products, open new cost-effective markets, and scale our business to
support increased sales and new markets, our business and results of operations will be adversely affected.

Our plans to manufacture a portion of our ceramic components may prove to be more costly or less reliable than
outsourcing.

We outsource the production of our ceramic components to a limited number of ceramic vendors. In 2010, to diversify
our supply of ceramics and retain more control over our intellectual property, we developed our own ceramics plant at
our headquarters in San Leandro, California to manufacture some of our ceramics components. If we are less efficient
at producing our ceramic components or are unable to achieve required yields that are equal to or greater than the
vendors to which we outsource, then our cost of manufacturing may be adversely affected. If we are unable ramp-up
the internal production of our ceramics parts or manufacture these parts in-house cost-effectively and/or one of our
ceramics suppliers goes out of business, we may be exposed to increased risk of supply chain disruption and capacity
shortages and our business and financial results, including our cost of goods sold and margins may be adversely
affected. During the ramp-up phase of bringing our ceramics facility on line, we expect our cost of goods sold to be
negatively affected until we optimize production throughput.

The durable nature of the PX device may reduce or delay potential aftermarket revenue opportunities.

Our PX devices utilize ceramic components that have to date demonstrated high durability, high corrosion resistance
and long life in seawater reverse osmosis desalination applications. Because most of our PX devices have been
installed for a limited number of years, it is difficult to accurately predict their performance or endurance over a longer
period of time. In the event that our products are more durable than expected, our opportunity for aftermarket revenue
may be deferred.

Our sales cycle can be long and unpredictable, and our sales efforts require considerable time and expense. As a
result, our sales are difficult to predict and may vary substantially from quarter to quarter, which may cause our
operating results to fluctuate.

Our sales efforts involve substantial education of our current and prospective customers about the use and benefits of
our energy recovery products. This education process can be time consuming and typically involves a significant
product evaluation process. While the sales cycle for our OEM customers, which are involved with smaller
desalination plants, averages one to three months, the average sales cycle for our international engineering,
procurement and construction firm customers, which are involved with larger desalination plants, ranges from nine to
16 months and has, in some cases, extended up to 24 months. In addition, these customers generally must make a
significant commitment of resources to test and evaluate our technologies. As a result, our sales process involving
these customers is often subject to delays associated with lengthy approval processes that typically accompany the
design, testing and adoption of new, technologically complex products. This long sales cycle makes quarter-by-quarter
revenue predictions difficult and results in our investing significant resources well in advance of orders for our
products.

Since a significant portion of our annual sales typically occurs during the fourth quarter, any delays could affect
our fourth quarter and annual revenue and operating results.

A significant portion of our annual sales typically occurs during the fourth quarter, which we believe generally reflects
engineering, procurement and construction firm customer buying patterns. A downturn in the market and delays in, or
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cancellation of, expected sales during the fourth quarter would reduce our quarterly and annual revenue from what we
anticipated. Such a reduction might cause our quarterly and annual revenue or quarterly and annual operating results
to fall below the expectations of investors and securities analysts or below any guidance we may provide to the
market, causing the price of our common stock to decline.
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We depend on a limited number of vendors for our supply of ceramics, which is a key component of our PX
products. If any of our ceramics vendors cancels its commitments or is unable to meet our demand and/or
requirements, our business could be harmed.

We rely on a limited number of vendors to produce ceramics components for our PX products. If any of our ceramic
suppliers were to have financial difficulties, cancel or materially change their commitments with us or fail to meet the
quality or delivery requirements needed to satisfy customer orders for our products and we are unable to make up that
shortfall through in-house production, we could lose customer orders, be unable to develop or sell our products
cost-effectively or on a timely basis, if at all, and have significantly decreased revenue, which would harm our
business, operating results and financial condition.

We depend on a limited number of suppliers for some of our components. If our suppliers are not able to meet our
demand and/or requirements, our business could be harmed.

We rely on a limited number of suppliers to produce vessel housings and stainless steel castings for our PX devices
and castings for our PEI turbochargers and pumps. Our reliance on a limited number of manufacturers for these parts
involves a number of risks, including reduced control over delivery schedules, quality assurance, manufacturing
yields, production costs and lack of guaranteed production capacity or product supply. We do not have long term
supply agreements with these suppliers and instead secure manufacturing availability on a purchase order basis. Our
suppliers have no obligation to supply products to us for any specific period, in any specific quantity or at any specific
price, except as set forth in a particular purchase order. Our requirements represent a small portion of the total
production capacities of these suppliers and our suppliers may reallocate capacity to other customers, even during
periods of high demand for our products. We have in the past experienced and may in the future experience quality
control issues and delivery delays with our suppliers due to factors such as high industry demand or the inability of
our vendors to consistently meet our quality or delivery requirements. If our suppliers were to cancel or materially
change their commitments with us or fail to meet quality or delivery requirements needed to satisfy customer orders
for our products, we could lose time-sensitive customer orders, be unable to develop or sell our products
cost-effectively or on a timely basis, if at all, and have significantly decreased revenue, which would harm our
business, operating results and financial condition. We may qualify additional suppliers in the future which would
require time and resources. If we do not qualify additional suppliers, we may be exposed to increased risk of capacity
shortages due to our complete dependence on our current supplier.

We are subject to risks related to product defects, which could lead to warranty claims in excess of our warranty
provisions or result in a significant or a large number of warranty or other claims in any given year.

We provide a warranty for our PX and PEI brand products for a period of one to two years and provide up to a 6 year
warranty for the ceramic components of our PX brand products. As our ceramics technology evolves, we may increase
the ceramics warranty beyond 6 years. We test our products in our manufacturing facilities through a variety of means.
However, there can be no assurance that our testing will reveal latent defects in our products, which may not become
apparent until after the products have been sold into the market, or will replicate the harsh, corrosive and varied
conditions of the desalination plants and other plants in which they are installed. In addition, certain components of
our turbochargers and pumps are custom-made and may not scale or perform as required in production environments.
Accordingly, there is a risk that we may have significant warranty claims or breach supply agreements due to product
defects. We may incur additional operating expenses if our warranty provisions do not reflect the actual cost of
resolving issues related to defects in our products. If these additional expenses are significant, they could adversely
affect our business, financial condition and results of operations. While the number of warranty claims has not been
significant to date, we have only offered up to a six year warranty on the ceramic components of our PX products in
new sales agreements executed after August 7, 2007, and we have only offered PEI products since December 2009
when we acquired Pump Engineering, LLC. Accordingly, we cannot quantify the error rate of our products and the
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claims will not be filed in a given year. As a result, our operating expenses may increase if a significant or large
number of warranty or other claims are filed in any specific year, particularly towards the end of any given warranty
period.
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If we are unable to protect our technology or enforce our intellectual property rights, our competitive position
could be harmed and we could be required to incur significant expenses to enforce our rights.

Our competitive position depends on our ability to establish and maintain proprietary rights in our technology and to
protect our technology from copying by others. We rely on trade secret, patent, copyright and trademark laws and
confidentiality agreements with employees and third parties, all of which may offer only limited protection. We hold a
limited number of United States patents and patents outside the U.S. that are counterparts to several of the U.S. patents
and when their terms expire, we could become more vulnerable to increased competition. We do not hold issued
patents in many of the countries where competing products are used though we do have pending applications in
countries where we have substantial sales activity. Accordingly, the protection of our intellectual property in some of
those countries may be limited. We also do not know whether any of our pending patent applications will result in the
issuance of patents or whether the examination process will require us to narrow our claims, and even if patents are
issued, they may be contested, circumvented or invalidated. Moreover, while we believe our remaining issued patents
are essential to the protection of our technology, the rights granted under any of our issued patents or patents that may
be issued in the future may not provide us with proprietary protection or competitive advantages, and, as with any
technology, competitors may be able to develop similar or superior technologies to our own now or in the future. In
addition, our granted patents may not prevent misappropriation of our technology, particularly in foreign countries
where intellectual property laws may not protect our proprietary rights as fully as those in the United States. This may
render our patents impaired or useless and ultimately expose us to currently unanticipated competition. Protecting
against the unauthorized use of our products, trademarks and other proprietary rights is expensive, difficult and, in
some cases, impossible. Litigation may be necessary in the future to enforce or defend our intellectual property rights
or to determine the validity and scope of the proprietary rights of others. This litigation could result in substantial
costs and diversion of management resources, either of which could harm our business.

Claims by others that we infringe their proprietary rights could harm our business.

Third parties could claim that our technology infringes their proprietary rights. In addition, we or our customers may
be contacted by third parties suggesting that we obtain a license to certain of their intellectual property rights they may
believe we are infringing. We expect that infringement claims against us may increase as the number of products and
competitors in our market increases and overlaps occur. In addition, to the extent that we gain greater visibility, we
believe that we will face a higher risk of being the subject of intellectual property infringement claims. Any claim of
infringement by a third party, even those without merit, could cause us to incur substantial costs defending against the
claim, and could distract our management from our business. Furthermore, a party making such a claim, if successful,
could secure a judgment that requires us to pay substantial damages. A judgment against us could also include an
injunction or other court order that could prevent us from offering our products. In addition, we might be required to
seek a license for the use of such intellectual property, which may not be available on commercially reasonable terms,
or at all. Alternatively, we may be required to develop non-infringing technology, which could require significant
effort and expense and may ultimately not be successful. Any of these events could seriously harm our business. Third
parties may also assert infringement claims against our customers. Because we generally indemnify our customers if
our products infringe the proprietary rights of third parties, any such claims would require us to initiate or defend
protracted and costly litigation on their behalf in one or more jurisdictions, regardless of the merits of these claims. If
any of these claims succeeds, we may be forced to pay damages on behalf of our customers.

Our business entails significant costs that are fixed or difficult to reduce in the short-term while demand for our
products is variable and subject to downturns, which may adversely affect our operating results.

Our business requires investments in facilities, equipment, R&D and training that are either fixed or difficult to reduce
or scale in the short term. At the same time, the market for our products is variable and has experienced downturns
due to factors such as economic recessions, increased precipitation, uncertain global financial markets, and political
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cash flow and profitability to vary in the short and long term. Similarly, while we believe that our existing
manufacturing facilities are capable of meeting current demand and demand for the foreseeable future, the continued
success of our business depends on our ability to expand our manufacturing, research and development and testing
facilities to meet market needs. If we are unable to respond timely to an increase in demand, our revenue, gross
margin, cash flow and profitability may be adversely affected.

If we need additional capital to fund future growth, it may not be available on favorable terms, or at all.

We have historically relied on outside financing to fund our operations, capital expenditures and expansion. In our
initial public offering in July 2008, we issued approximately 10,000,000 shares of common stock at $8.50 per share
before underwriting discount and issuing expenses. We may require additional capital from equity or debt financing in
the future to fund our operations, or respond to competitive pressures or strategic opportunities. We may not be able to
secure such additional financing on favorable terms, or at all. The terms of additional financing may place limits on
our financial and operating flexibility. If we raise additional funds through further issuances of equity, convertible
debt securities or other securities convertible into equity, our existing stockholders could suffer significant dilution in
their percentage ownership of our company, and any new securities we issue could have rights, preferences or
privileges senior to those of existing or future holders of our common stock. If we are unable to obtain necessary
financing on terms satisfactory to us, if and when we require it, our ability to grow or support our business and to
respond to business challenges could be significantly limited.

If foreign and local government entities no longer guarantee and subsidize, or are willing to engage in, the
construction and maintenance of desalination plants and projects, the demand for our products would decline and
adversely affect our business.

Our products are used in seawater reverse osmosis desalination plants which are often constructed and maintained
with local, regional or national government guarantees and subsidies, including tax-free bonds. The rate of
construction of desalination plants depends on each governing entity�s willingness and ability to obtain and allocate
funds for such projects, which capabilities may be affected by the current weak global financial system and credit
market and the weak global economy. In addition, some desalination projects in the Middle East and North Africa
have been funded by budget surpluses resulting from once high crude oil and natural gas prices. Since prices for crude
oil and natural gas vary, governments in those countries may not have the necessary funding for such projects and
may cancel the projects or divert funds allocated for them to other projects. Political unrest, coups or changes in
government administrations may also result in policy or priority changes that may also cause governments to cancel,
delay or re-contract planned or ongoing projects. Government embargoes may also prohibit sales into certain
countries. As a result, the demand for our products could decline and negatively affect our revenue base, our overall
profitability and pace of our expected growth. For example, in late 2009, the Algerian government increased the
percentage of required government ownership in desalination plants, which led to the cancellation of the government�s
contract with a large U.K. engineering, procurement and construction firm and the cancellation or delay in sales of our
products.

Our products are highly technical and may contain undetected flaws or defects which could harm our business and
our reputation and adversely affect our financial condition.

The manufacture of our products is highly technical and some designs and components of our turbochargers and
pumps are custom-made. Our products may contain latent defects or flaws. We test our products prior to commercial
release and during such testing have discovered and may in the future discover flaws and defects that need to be
resolved prior to release. Resolving these flaws and defects can take a significant amount of time and prevent our
technical personnel from working on other important tasks. In addition, our products have contained and may in the
future contain one or more flaws that were not detected prior to commercial release to our customers. Some flaws in
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discovered in our products after commercial release could result in loss of revenue or delay in revenue recognition,
loss of customers and increased service and warranty cost, any of which could adversely affect our business, operating
results and
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financial condition. In addition, we could face claims for product liability, tort or breach of warranty. Our contracts
with our customers contain provisions relating to warranty disclaimers and liability limitations, which may not be
upheld or for reasons of good long-term customer relations, we may not be willing to enforce. Defending a lawsuit,
regardless of its merit, is costly and may divert management�s attention and adversely affect the market�s perception of
us and our products. In addition, if our business liability insurance coverage proves inadequate or future coverage is
unavailable on acceptable terms or at all, our business, operating results and financial condition could be harmed.

Our international sales and operations subject us to additional risks that may adversely affect our operating results.

Historically, we have derived a significant portion of our revenue from customers whose seawater reverse osmosis
desalination facilities that use our energy recovery products are outside the United States. Many of these projects are
located in emerging growth countries with relatively young or unstable market economies or changing political
environments. These countries may be affected significantly by the current weak global economy and unstable credit
markets. We also rely on sales and technical support personnel stationed in Spain, Asia and the Middle East and we
expect to continue to add personnel in other countries. Governmental changes, political unrest or reforms, or other
disruptions or changes in the business, regulatory or political environments of the countries in which we sell our
products or have staff could have a material adverse effect on our business, financial condition and results of
operations.

Sales of our products have to date been denominated principally in U.S. dollars. If the U.S. dollar strengthens against
most other currencies, pon exercise of the NSO. We generally will be entitled to deduct as a compensation expense the
amount of such ordinary income. Provided the shares are held as a capital asset, the recipient’s subsequent sale of the
shares generally will give rise to capital gain or loss equal to the difference between the sale price and the sum of the
purchase price paid for the shares plus the ordinary income recognized with respect to the shares, and such capital gain
or loss will be taxable as long term or short term capital gain or loss depending upon the recipient’s holding period
after exercise.
Stock Appreciation Rights. Generally, the holder of a SAR will recognize ordinary income equal to the value we pay
(whether in cash, stock or a combination thereof) pursuant to the SAR on the date the holder receives payment. We
will generally be entitled to a deduction in an amount equal to the ordinary income recognized by the holder.
Stock Purchase Rights - Restricted Stock. Under the 2013 Plan, we are authorized to grant rights to purchase shares of
restricted Common Stock subject to a right to repurchase such stock at the price paid by the participant if the
participant’s employment relationship with us terminates prior to the lapse of such repurchase right. In general, there
will be no tax consequences to a participant upon the grant of a right to purchase such restricted stock or upon
purchase of such restricted stock. Instead, the participant will be taxed at ordinary income rates at the time our
repurchase rights expire or are removed on an amount equal to the excess of the fair market value of the stock at that
time over the amount the participant paid to acquire such stock. A participant who acquires restricted stock, however,
may make an election under Section 83(b) of the Internal Revenue Code with respect to such stock. If such an election
is made within 30 calendar days after the participant’s acquisition of the stock, the participant is taxed at ordinary
income rates in the year in which the participant acquires the restricted stock. The ordinary income the participant
must recognize is equal to the excess of the fair market value of the stock at the time of the participant’s acquisition of
the stock (determined without regard to the restrictions) over the amount that the participant paid to acquire such
stock. If a participant makes a timely election under Section 83(b) of the Internal Revenue Code with respect to
restricted stock, the participant generally will not be required to report any additional income with respect to such
restricted stock until he or she disposes of such stock, at which time he or she will generally recognize capital gain or
loss (provided the shares are held as a capital asset) equal to the difference between the sales price and the fair market
value of the stock at the time of the participant’s acquisition of the stock (determined without regard to the
restrictions). In the event that a participant forfeits (as a result of a repurchase) restricted stock with respect to which
an election under Section 83(b) of the Internal Revenue Code has been made, the participant ordinarily will not be
entitled to recognize any loss for federal income tax purposes (except to the extent the amount realized by the
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participant at the time of such forfeiture is less than the participant’s purchase price for such stock). We generally will
be entitled to a deduction equal to the amount of ordinary income, if any, recognized by a participant.
Other Awards. In addition to the awards described above, the 2013 Plan authorizes certain other types of awards that
may include payments in cash, our Common Stock or a combination of cash and our Common Stock. The tax
consequences of such awards will depend upon the specific terms of such awards. Generally, however, a participant
who receives an award payable in cash will recognize ordinary income, and we will be entitled to a deduction, with
respect to such award at the earliest time at which the participant has an unrestricted right to receive the amount of the
cash payment. In general, the sale or grant of stock to a participant under the 2013 Plan will be a taxable event at the
time of the sale or grant if such stock at that time is not subject to a substantial risk of forfeiture or is transferable
within the meaning of Section 83 of the Internal Revenue Code in the hands of the participant. For such purposes,
stock is ordinarily considered to be transferable if it can be transferred to another person who takes the stock free of
any substantial risk of forfeiture. In such case, the participant will recognize ordinary income, and we will be entitled
to a deduction, equal to the excess of the fair market value of such stock on the date of the sale or grant over the
amount, if any, that the participant paid for such stock. Stock that, at the time of receipt by a participant, is subject to
restrictions that constitute a substantial risk of forfeiture and that is not transferable within the meaning of Section 83
of the Internal Revenue Code generally will be taxed under the rules applicable to restricted stock as described above.
Withholding. In the event that an optionee or other recipient of an award under the 2013 Plan is our employee, we
generally will be required to withhold applicable federal income taxes with respect to any ordinary income recognized
by such optionee or other award recipient in connection with stock options or other awards under the 2013 Plan.
Certain Additional Rules Applicable to Awards. The terms of awards granted under the 2013 Plan may provide for
accelerated vesting in connection with a change in control. In that event, and depending upon the individual
circumstances of the recipient, certain amounts with respect to such awards may constitute “excess parachute payments”
under the “golden parachute” provisions of the Internal Revenue Code. Under these provisions, a participant will be
subject to a 20% excise tax on any “excess parachute payments” and we will be denied any deduction with respect to
such payment.
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We generally are entitled to a deduction equal to the ordinary income recognized by a recipient in connection with an
award. However, our deduction (including the deduction related to ordinary income recognized by a recipient) for
compensation paid to our Chief Executive Officer and each of our other three most highly compensated officers (other
than our Chief Financial Officer) may be limited to $1 million per person annually. Depending on the nature of the
award, all or a portion of the ordinary income attributable to certain awards granted under the 2013 Plan may be
included in the compensation subject to such deduction limitation.
Interest of Certain Persons in Matters to Be Acted Upon
Each of our current directors, executive officers and employees is eligible to receive Incentive Awards under the 2013
Plan. The Administrator has the discretion to determine which eligible persons will receive awards under the 2013
Plan. As a result, future participation in the 2013 Plan by executive officers, directors and other employees is not
determinable.
ADDITIONAL INFORMATION

We file annual, quarterly and current reports, proxy statements, and other information with the SEC. You may read
and copy any materials we file with the SEC at the SEC’s Public Reference Room at 100 F Street N.E., Washington,
D.C. 20549-2521. You may obtain information on the operation of the Public Reference Room by calling the SEC at
1-800-732-0330. The SEC maintains a website at http://www.sec.gov that contains reports, proxy and information
statements, and other information regarding issuers that file electronically with the SEC. You may also find the
materials we file with the SEC on the “Investor Relations” section of our website at http://www.ljpc.com. Information
on our website is not incorporated by reference into, or made a part of, this proxy statement.
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APPENDIX A

AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
LA JOLLA PHARMACEUTICAL COMPANY
Pursuant to Section 910 of the
California General Corporation Law

The undersigned, being the President and Secretary of La Jolla Pharmaceutical Company (the “Corporation”), a
corporation organized and existing under the laws of the State of California, in accordance with the provisions of 910
of the California General Corporation Law (“CGCL”), does hereby certify that:
1. The purpose of amending and restating the Articles of Incorporation of the Corporation is to delete the authorization
for the Series C-22 Convertible Preferred Stock, Series D-12 Convertible Preferred Stock and Series D-22 Convertible
Preferred Stock and amend certain terms of the Series C-12 Convertible Preferred Stock. There are currently no shares
of Series C-22 Convertible Preferred Stock, Series D-12 Convertible Preferred Stock and Series D-22 Convertible
Preferred Stock outstanding. Therefore, there is no effect on any outstanding shares of Series C-22 Convertible
Preferred Stock, Series D-12 Convertible Preferred Stock and Series D-22 Convertible Preferred Stock. With regard to
the Series C-12 Convertible Preferred Stock, the amendment resets conversion price and removes certain corporate
actions that require approval by the holders of Series C-12 Convertible Preferred Stock.
2. The Amended and Restate Articles of Incorporation was approved by the required vote of shareholders in
accordance with CGCL Sections 902, 903 and 905(c). There was 7,081.024 shares of Series C-12 Convertible
Preferred Stock outstanding entitled to vote with respect to the amendment of which 7,081.024 shares or 100% voted
in favor of the amendment. The vote equaled or exceeded the 80% approval required to authorize the amendment.
There was 118,169,085 shares of Common Stock outstanding entitled to vote with respect to the amendment of which
100,329,228 shares or 84.9% voted in favor of the amendment. The vote equaled or exceeded the majority approval
required to authorize the amendment.
3. Pursuant to the authority vested in the Board of Directors of the Corporation by the Articles of Incorporation of the
Corporation, the Board of Directors of the Corporation, in accordance with CGCL Section 902, duly adopted the
following resolution on September 24, 2013, which authorizes the amendment and restatement of the Articles of
Incorporation of the Corporation:
RESOLVED, that pursuant to the authority vested in the Board of Directors of the Corporation (the “Board of
Directors”) by the Articles of Incorporation of the Corporation, the Board of Directors hereby establishes that Articles
of Incorporation of the Corporation are amended and restated to read as follows:
ARTICLE I-NAME
The name of the corporation is La Jolla Pharmaceutical Company (the “Corporation”).
ARTICLE II-PURPOSE
The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized
under the General Corporation Law of California (“CGCL”), other than the banking business, the trust company
business or the practice of a profession permitted to be incorporated by the California Corporations Code.
ARTICLE III-CAPITALIZATION
(a) Authorized Shares. The total number of shares of stock which the Corporation shall have authority to issue is
12,008,000,000 shares, consisting of two classes: 12,000,000,000 shares of Common Stock, par value $0.0001 per
share (“Common Stock”) and 8,000,000 shares of Preferred Stock, par value $0.0001 per share (“Preferred Stock”).
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(b) Preferred Stock. The Board of Directors may divide the Preferred Stock into any number of series. The Board of
Directors shall fix the designation and number of shares of each such series. The Board of Directors may determine
and alter the rights, preferences, privileges and restrictions, including, but not limited to, voting rights, granted to and
imposed upon any wholly unissued series of the Preferred Stock. The Board of Directors (within the limits and
restrictions of any resolutions adopted originally fixing the number of shares of any series) may increase or decrease
the number of shares of that series; provided, that no such decrease shall reduce the number of shares of such series to
a number less than the number of shares of such series then outstanding plus the number of shares reserved for
issuance upon the exercise of outstanding options, rights or warrants or upon the conversion of any outstanding
securities issued by the Corporation convertible into shares of such series.
(c) Voting. Each holder of Common Stock, as such, shall be entitled to one vote for each share of Common Stock held
of record by such holder on all matters on which shareholders generally are entitled to vote. To the extent that a vote
of the Preferred Stock, voting as a class, is permitted or required under applicable law, including, without limitation,
under Section 1201(a) of the CGCL, or under these Articles, the Preferred Stock shall vote together as a single class,
voting on an as-converted basis.
(d) Designation and Amount of Convertible Preferred Stock. A series of Preferred Stock is designated as Series
C-12 Convertible Preferred Stock (the “Series C-1 Preferred”). The number of shares constituting such series is 11,000.
1. For purposes of these Articles of Incorporation, the following terms shall have the following meanings:
(A) “Change of Control” means the following:
(i) the consolidation, merger or other business combination of the Corporation with or into another entity (other than a
consolidation, merger or other business combination in which holders of the Corporation’s voting power immediately
prior to the transaction continue after the transaction to hold, directly or indirectly, in substantially the same
proportion as immediately preceding the transaction, the voting power of the surviving entity or entities necessary to
elect a majority of the members of the board of directors (or their equivalent if other than a corporation) of such entity
or entities);
(ii) the sale, lease, transfer, exclusive license or other disposition, in a single transaction or series of related
transactions, by the Corporation or any subsidiary of the Corporation (including, without limitation, any such action
effected by the Corporation or any subsidiary of the Corporation by merger, consolidation or otherwise) of all or
substantially all of the intellectual property or assets of the Corporation and its subsidiaries, taken as a whole, or the
sale or disposition (including, without limitation, any such action effected by the Corporation or any subsidiary of the
Corporation by merger, consolidation or otherwise) of one or more subsidiaries of the Corporation if substantially all
of the assets of the Corporation and its subsidiaries taken as a whole are held by such subsidiary or subsidiaries; or
(iii) the consolidation, merger or other business combination of the Corporation with or into another entity that results
in the cancellation of shares of Series C-1 Preferred or that results in the conversion of shares of Series C-1 Preferred
into: (1) shares of any other class or series of capital stock of the Corporation; (2) securities of the Corporation or any
other person (or the right to receive any such securities); (3) any property (including, without limitation, cash and the
right to receive cash or other property); or (4) any combination of the foregoing.
(B) “Closing Date” means the date on which these Amended and Restated Articles of Incorporation are initially filed
with the Secretary of State of the State of California.
(C) “Closing Sales Price” means, on any particular date: (i) the last trading price per share of the Common Stock on
such date during regular trading hours on the principal Trading Market on which the Common Stock is then listed as
reported by Bloomberg Financial L.P (or a comparable reporting service of national reputation selected by the
Corporation and reasonably acceptable to the Requisite Holders, if Bloomberg Financial L.P. is not then reporting
closing sales prices of the Common Stock) (collectively, “Bloomberg”), or if there is no such price on such date, then
the last trading price during regular trading hours on such Trading Market on the date nearest preceding such date as
reported by Bloomberg; or (ii) if the Common Stock is not listed then on a Trading Market, the last trading price for a
share of Common Stock in the over-the-counter market during regular trading hours, as reported in the National
Quotation Bureau Incorporated or similar organization or agency succeeding to its functions of reporting prices at the
close of business on such date; or (iii) if the Common Stock is not then reported by the National Quotation Bureau
Incorporated (or similar organization or agency succeeding to its functions of reporting prices), then the average of the
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“Pink Sheet” quotes on such date, as determined in good faith by the holder; or (iv) if the Common Stock is not then
publicly traded, the fair market value of a share of Common Stock as determined by the Corporation and reasonably
acceptable to the Requisite Holders.
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(D) “Common Stock” means the Corporation’s common stock, par value $0.0001 per share, and stock of any other class
of securities into which such securities may hereafter be reclassified or changed into.
 (E) “Common Stock Equivalents” means any securities of the Corporation or of any subsidiary of the Corporation that
would entitle the holder thereof to acquire, directly or indirectly, at any time, Common Stock or any security of any
subsidiary of the Corporation, including, without limitation, any debt, preferred stock, right, option, warrant or other
agreement, document or instrument that is at any time convertible into, exercisable for or exchangeable for, or
otherwise entitles the holder thereof to receive, directly or indirectly, Common Stock or any security of any subsidiary
of the Corporation.
(F) “Conversion Date” means, for any Optional Conversion (as defined in Article III(d)(3)(A) below), the date specified
in the notice of conversion in the form attached hereto (the “Notice of Conversion”), so long as a copy of the Notice of
Conversion is delivered via electronic mail resulting in notice to the Corporation before 11:59 p.m., New York City
time, on the Conversion Date indicated in the Notice of Conversion; provided, however, that if the Notice of
Conversion is not so e-mailed before such time, then the Conversion Date shall be the date the holder e-mails the
Notice of Conversion to the Corporation.
(G) “Conversion Price” means the price obtained by dividing $1,000 by 86,202, and shall be subject to adjustment as set
forth in Article III(d)(7) below.
(H) “Face Amount” means, with respect to the Series C-1 Preferred, $1,000.00 per share, as adjusted (i) for stock splits,
stock dividends, combinations, recapitalizations, reclassifications or the like and (ii) with respect to any given share or
shares of Series C-1 Preferred, to account for any accretion in the Face Amount as a result of accrued but unpaid
dividends or any other increase provided for in these Articles of Incorporation.
(I) “Original Issue Date” means, with respect to each share of Series C-1 Preferred, the date of issuance of such share.
(J) Unless otherwise expressly provided in these Articles of Incorporation, each reference to a “person” refers to any
individual, entity or association, including, without limitation, any corporation, limited partnership, general
partnership, joint stock company, joint venture, association, company, trust, bank, trust company, and trust, business
trust or other organization, whether or not a legal entity, or a government or agency or any political subdivision
thereof.
(K) “Requisite Holders” means the holders of at least 80% of the then outstanding shares of Series C-1 Preferred.
(L) “Trading Day” means, except as set forth below, a day on which the Corporation’s securities are traded on a Trading
Market; provided, however, that in the event that the Corporation’s securities are not traded on a Trading Market, then
Trading Day shall mean any day except Saturday, Sunday and any day on which banking institutions in the State of
New York are authorized or required by law or other government action to close. Notwithstanding the foregoing, the
following shall not be deemed Trading Days:
December 24 to January 2;
The Fridays immediately before Memorial Day and immediately before Labor Day;
The weekday immediately before and the weekday immediately after Independence Day, provided that if
Independence Day is on a Wednesday, then the two following weekdays;
Columbus Day; or
The Friday immediately after Thanksgiving.
(M) “Trading Market” means the OTC Bulletin Board or the Pink Sheets, the NASDAQ Global Select Market, the
NASDAQ Global Market, the NASDAQ Capital Market, the New York Stock Exchange (“NYSE”) or the NYSE MKT,
or any successor markets thereto.
2. Dividends. Holders of Series C-1 Preferred shall be entitled to receive, and the Corporation shall pay, dividends on
shares of Series C-1 Preferred equal (on an as-if-converted-to-Common-Stock basis) to and in the same form as
dividends (other than dividends in the form of Common Stock) actually paid on shares of the Common Stock when, as
and if such dividends (other than dividends in the form of Common Stock) are paid on shares of the Common Stock.
Other than as set forth in the previous sentence, no other dividends shall be paid on shares of the Series C-1 Preferred;
and the Corporation shall pay no dividends (other than dividends in the form of Common Stock) on shares of the
Common Stock unless it simultaneously complies with the previous sentence.
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3. Conversion.
(A) Conversion at the Option of the Holder. Subject to the limitations on conversions contained in Paragraph C of this
Article III(d)(3), each holder of shares of Series C-1 Preferred may, at any time and from time to time, convert
(an“Optional Conversion”) each of its shares of Series C-1 Preferred into a number of fully paid and non-assessable
shares of Common Stock determined in accordance with the following formula:
Face Amount
Conversion Price

(B) Mechanics of Conversion. In order to effect an Optional Conversion, a holder shall deliver via electronic mail a
copy of the fully executed Notice of Conversion (in the form attached hereto) to the Corporation (Attention:
Secretary). Such notice shall be delivered to conversions@ljpc.com or such other address as the Corporation may,
from time to time, provide to the holders upon delivery of a written notice. Upon receipt by the Corporation of a copy
of a Notice of Conversion from a holder, the Corporation shall promptly send, via facsimile or electronic mail, a
confirmation to such holder stating that the Notice of Conversion has been received, the date upon which the
Corporation expects to deliver the Common Stock issuable upon such conversion and the name and telephone number
of a contact person at the Corporation regarding the conversion.
(i) Delivery of Common Stock Upon Conversion. The Corporation (itself, or through its transfer agent) shall, no later
than the second Trading Day following the Conversion Date (the “Delivery Period”), issue and deliver (i.e., deposit with
a nationally recognized overnight courier service postage prepaid) to the holder or its nominee a certificate
representing that number of shares of Common Stock issuable upon conversion of such shares of Series C-1 Preferred
being converted. Notwithstanding the foregoing, if the Corporation’s transfer agent is participating in the Depository
Trust Company (“DTC”) Fast Automated Securities Transfer program or any other program that provides for the
electronic delivery of Common Stock, the Corporation shall cause its transfer agent, by the end of the Delivery Period,
to electronically transmit the Common Stock (not in physical stock certificate form) issuable upon conversion to the
holder by crediting the account of the holder or its nominee with DTC through its Deposit Withdrawal Agent
Commission system or with any such equivalent program.
(ii) Taxes. The Corporation shall pay any and all taxes that may be imposed upon it with respect to the issuance and
delivery of the shares of Common Stock upon the conversion of the Series C-1 Preferred.
(iii) No Fractional Shares. If any conversion of Series C-1 Preferred would result in the issuance of a fractional share
of Common Stock, such fractional share shall be payable in cash based upon the Closing Sales Price on the Trading
Day immediately preceding the Conversion Date and the number of shares of Common Stock issuable upon
conversion of the Series C-1 Preferred shall be the next lower whole number of shares.
(iv) Conversion Disputes. In the case of any dispute with respect to a conversion, the Corporation shall promptly issue
such number of shares of Common Stock as are not disputed in accordance with subparagraph (i) above. If such
dispute involves the calculation of the Conversion Price, and such dispute is not promptly resolved by discussion
between the relevant holder and the Corporation, the Corporation shall submit the disputed calculations to an
independent outside accountant within three Trading Days of receipt of the Notice of Conversion. The accountant, at
the Corporation’s sole expense, shall promptly audit the calculations and notify the Corporation and the holder of the
results no later than three Trading Days from the date it receives the disputed calculations. The Board of Directors
shall consider the accountant’s calculation in good faith and determine the final valuation. The Corporation shall then
issue the appropriate number of shares of Common Stock in accordance with subparagraph (i) above.
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(C) Restrictions on Conversion or Transfer. Notwithstanding anything in these Articles of Incorporation to the
contrary and except as set forth in this paragraph, at no time may the Corporation issue or sell shares of Common
Stock (including transfers by the Corporation of treasury stock) to a holder of Series C-1 Preferred, and in no event
shall any holder of shares of Series C-1 Preferred have the right to convert shares of Series C-1 Preferred into shares
of Common Stock, in each such case (x) to the extent that such issuance or sale or right to effect such conversion
would result in the holder or any of its affiliates together beneficially owning more than 9.999% of the then issued and
outstanding shares of Common Stock or (y) if such holder or any of its affiliates together beneficially own more than
9.999% of the then issued and outstanding Common Stock immediately prior to such purported issuance, sale, transfer
or conversion. For purposes of this subparagraph, beneficial ownership shall be determined in accordance with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and Regulation 13D-G
thereunder. The restriction contained in this subparagraph may only be waived (or amended to a different percentage
of beneficial ownership) in writing by the holder upon providing the Corporation with at least 61 days prior written
notice of such waiver or amendment. Except as permitted in the preceding sentence, the restriction contained in this
subparagraph may not otherwise be waived or amended. Any purported issuance, sale, transfer or conversion effected
in violation of this paragraph shall be null and void. Certificates representing shares of Series C-1 Preferred shall have
imprinted, typed, stamped or otherwise affixed thereon a legend in substantially the following form:
THE SHARES OF STOCK REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO TRANSFER AND
CONVERSION RESTRICTIONS AND MAY BE TRANSFERRED OR CONVERTED ONLY AS PERMITTED
BY THE TERMS OF THE ARTICLES OF INCORPORATION SETTING FORTH THE RIGHTS, POWERS AND
PREFERENCES OF SUCH PREFERRED STOCK, A COPY OF WHICH IS ON FILE WITH THE SECRETARY
OF THE CORPORATION AND SHALL BE PROVIDED FREE OF CHARGE UPON A REQUEST THEREFOR
SUBMITTED TO THE SECRETARY.
4. Reservation of Shares of Common Stock. If the authorized and unissued number of shares of Common Stock
(the “Reserved Amount”) for any three consecutive Trading Days shall be less than a number sufficient to provide for
the conversion in full, at the then current Conversion Price thereof, without taking into account the conversion
limitations set forth in Article III(d)(3)(C), of all of the Series C-1 Preferred then outstanding, (the “Required Reserve
Amount”), then the Corporation shall immediately notify the holders of Series C-1 Preferred of such occurrence and
shall take immediate action (including, if necessary, seeking shareholder approval to increase the number of shares of
Common Stock that the Corporation is authorized to issue) to increase the Reserved Amount to at least the Required
Reserve Amount. Nothing contained in this Article III(d)(4) shall limit any other rights or remedies of the holders of
the Series C-1 Preferred hereunder or under applicable law.
5. Failure to Satisfy Conversions. Without limiting the other rights or remedies of the holders, unless the Corporation
has notified the applicable holder in writing prior to the delivery by such holder of a Notice of Conversion that the
Corporation is unable to honor conversions, if (i) the Corporation fails to timely deliver during the Delivery Period
shares of Common Stock to a holder upon a conversion of shares of Series C-1 Preferred and (ii) thereafter, such
holder purchases (in an open market transaction or otherwise) shares of Common Stock (the “Cover Shares”) to make
delivery in satisfaction of a sale by such holder of the shares of Common Stock (the “Sold Shares”) that such holder
anticipated receiving upon such conversion (a “Buy-In”), at the election of the holder as a redemption to the fullest
extent permitted by law, the Corporation shall pay such holder (in addition to any other remedies available to the
holder) the amount equal to such holder’s total purchase price (including brokerage commissions, if any) for the Cover
Shares and, upon making such payment, the Corporation’s conversion obligations shall be deemed satisfied and the
Series C-1 Preferred that was tendered pursuant to the Notice of Conversion shall thereupon be cancelled and the
holder shall not have any further right or remedy against the Corporation with respect to such shares of Series C-1
Preferred that were tendered pursuant to the Notice of Conversion. A holder shall provide the Corporation written
notification and supporting documentation indicating any amounts payable to such holder pursuant to this Article
III(d)(5). The Corporation shall make any payments required pursuant to this Article III(d)(5) in accordance with and
subject to the provisions of Article III(d)(10)(D).
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 6. Liquidation Preference
(A) If (i) the Corporation shall: (1) commence a voluntary case under the U.S. Federal bankruptcy laws or any other
applicable bankruptcy, insolvency or similar law; (2) consent to the entry of an order for relief in an involuntary case
under any law or to the appointment of a receiver, liquidator, assignee, custodian, trustee, sequestrator (or other
similar official) of the Corporation or of any substantial part of its property; or (3) make an assignment for the benefit
of its creditors; (ii) a decree or order for relief in respect of the Corporation shall be entered by a court having
jurisdiction in the premises in an involuntary case under the U.S. Federal bankruptcy laws or any other applicable
bankruptcy, insolvency or similar law resulting in the appointment of a receiver, liquidator, assignee, custodian,
trustee, sequestrator (or other similar official) of the Corporation or of any substantial part of its property, or ordering
the winding up or liquidation of its affairs, and any such decree or order shall be unstayed and in effect for a period of
60 consecutive days; or (iii) the Corporation sells or transfers all or substantially all of its assets in one transaction or
in a series of related transactions and, on account of any such event as set forth in clauses (i), (ii) or (iii), the
Corporation shall liquidate, dissolve or wind up, or if the Corporation shall otherwise liquidate, dissolve or wind up
(a “Liquidation Event”), no distribution shall be made to the holders of any shares of capital stock of the Corporation
(other than to (x) the Series F Preferred, which shall be pari passu with the Series C-1 Preferred, and (y) senior
securities pursuant to the rights, preferences and privileges thereof) upon liquidation, dissolution or winding up unless
prior thereto the holders of shares of Series C-1 Preferred shall have received the Liquidation Preference with respect
to each share then outstanding. If, upon the occurrence of a Liquidation Event, the assets and funds legally available
for distribution among the holders of the Series C-1 Preferred, the holders of the Series F Preferred and holders of any
other pari passu securities, if any, shall be insufficient to permit the payment to such holders of the preferential
amounts payable thereon, then the entire assets and funds of the Corporation legally available for distribution to the
Series C-1 Preferred and the pari passu securities (including the Series F Preferred), if any, shall be distributed ratably
among such shares in proportion to the ratio that the Liquidation Preference payable on each such share bears to the
aggregate Liquidation Preference payable on all such shares.
(B) The purchase or redemption by the Corporation of stock of any class, in any manner permitted by law, shall not,
for the purposes hereof, be regarded as a liquidation, dissolution or winding up of the Corporation. Neither the
consolidation or merger of the Corporation with or into any other entity nor the sale or transfer by the Corporation of
less than substantially all of its assets shall, for the purposes hereof, be deemed to be a liquidation, dissolution or
winding up of the Corporation.
(C) The “Liquidation Preference” with respect to a share of Series C-1 Preferred means an amount equal to the Face
Amount thereof plus all accrued and unpaid dividends on the Series C-1 Preferred (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like with respect to such shares). The Liquidation Preference
with respect to the Series F shall be as set forth in these Articles of Incorporation and, with respect to any other pari
passu securities, if any, shall be as set forth in the certificate of determination filed in respect thereof.
 7. Adjustments to the Conversion Price. The Conversion Price shall be subject to adjustment from time to time as
follows:
(A) Stock Splits, Stock Dividends, Etc. If, at any time on or after the Closing Date, the number of outstanding shares
of Common Stock is increased by a stock split, stock dividend, combination, reclassification or other similar event (in
each case, whether by merger or otherwise), then, after the date of record for such event, the Conversion Price shall be
proportionately reduced. If the number of outstanding shares of Common Stock is decreased by a reverse stock split,
combination or reclassification of shares, or other similar event (in each case, whether by merger or otherwise), then,
after the date of record for such event, the Conversion Price shall be proportionately increased. In any such event
described in this paragraph, the Corporation shall notify the Corporation’s transfer agent of such change on or before
the effective date thereof.
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(B) Adjustment Due to Merger, Consolidation, Etc. With respect to each share of Series C-1 Preferred, if, at any time
after the Closing Date, there shall be (i) any recapitalization, reclassification or change of the outstanding shares of
Common Stock (but not of such share of Series C-1 Preferred), other than a change in par value, or from par value to
no par value, or from no par value to par value, or as a result of a transaction causing an adjustment pursuant to Article
III(d)(7)(A).; (ii) any Change of Control or any merger, conversion, consolidation or other business combination, in
each case pursuant to which the Common Stock (but not such share of Series C-1 Preferred) is converted into or
exchanged for capital stock or other securities of the Corporation or any subsidiary of the Corporation or any other
person (or the right to receive any such stock or securities) or into any property (including, without limitation, cash
and the right to receive cash or other property) or any combination of the foregoing; or (iii) any share exchange
pursuant to which all of the outstanding shares of Common Stock (but not such share of Series C-1 Preferred) are
converted into or exchanged for capital stock or other securities of the Corporation or any subsidiary of the
Corporation or any other person (or the right to receive any such securities) or into any property (including, without
limitation, cash and the right to receive cash or other property) or into any combination of the foregoing (each of (i) -
(iii) above being a “Corporate Change”), then the holder of such share of Series C-1 Preferred shall thereafter have the
right to receive upon conversion, in lieu of the shares of Common Stock otherwise issuable, such shares of stock,
securities and/or other property as would have been issued or payable in such Corporate Change if such share of
Series C-1 Preferred had been converted into Common Stock immediately prior to such Corporate Change without
taking into account the limitations on conversion set forth in Article III(d)(3). The Corporation shall not effect any
Corporate Change unless the resulting successor or acquiring entity (if not the Corporation) assumes by written
instrument the obligations of these Articles of Incorporation. The above provisions shall apply regardless of whether
or not there would have been a sufficient number of shares of Common Stock authorized and available for issuance
upon conversion of the shares of Series C-1 Preferred outstanding as of the date of such transaction, and shall
similarly apply to successive recapitalizations, changes, conversions, combinations, reclassifications, consolidations,
mergers, sales, transfers or share exchanges.
 (C) Adjustment Due to Distribution. If, at any time after the Closing Date, the Corporation shall declare or make any
distribution of its assets (or rights to acquire its assets) to holders of Common Stock other than a dividend for which
an adjustment is provided under Section A. or Section D. of this Article III(d)(7), by way of return of capital or
otherwise (including, without limitation, any dividend or distribution to the Corporation’s shareholders in cash or
shares (or rights to acquire shares) of capital stock of a subsidiary (i.e., a spin-off)) (a “Distribution”), then the holders of
Series C-1 Preferred shall be entitled, upon any conversion of shares of Series C-1 Preferred after the date of record
for determining shareholders entitled to such Distribution, to receive the amount of such assets which would have
been payable to the holder with respect to the shares of Common Stock issuable upon such conversion had such holder
been the holder of such shares of Common Stock on the record date for the determination of shareholders entitled to
such Distribution. If the Distribution involves rights, warrants, or options and the right to exercise or convert such
right, warrant or option would expire in accordance with its terms prior to the conversion of the Series C-1 Preferred,
then the terms of such right, warrant or option shall provide that such exercise or convertibility right shall remain in
effect until 10 days after the date the holder of Series C-1 Preferred receives such right, warrant or option pursuant to
the conversion thereof.
(D) Purchase Rights. If, at any time after the Closing Date, the Corporation issues any securities (“Purchase Rights”)
that are convertible into or exercisable or exchangeable for or impart a right to purchase securities other than Common
Stock or Common Stock Equivalents (whether of the Corporation or any subsidiary of the Corporation) pro rata to the
record holders of any class of Common Stock, then the holders of Series C-1 Preferred will be entitled to acquire (at
the same time the holders of Common Stock receive such Purchase Rights), upon the terms applicable to such
Purchase Rights, the aggregate Purchase Rights which such holder could have acquired if such holder had held the
number of shares of Common Stock acquirable upon complete conversion of the Series C-1 Preferred (without giving
effect to the limitations contained in Article III(d)(3)) immediately before the date on which a record is taken for the
grant, issuance or sale of such Purchase Rights, or, if no such record is taken, the date as of which the record holders
of Common Stock are to be determined for the grant, issue or sale of such Purchase Rights.
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(E) Notice of Adjustments. Upon the occurrence of each adjustment or readjustment of the Conversion Price pursuant
to this Article III(d)(7) amounting to a more than 5% change in such Conversion Price, the Corporation, at its expense,
shall promptly compute such adjustment or readjustment and prepare and furnish to each holder of Series C-1
Preferred a certificate setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall, upon the written request at any time of any holder of
Series C-1 Preferred, furnish to such holder a like certificate setting forth: (i) such adjustment or readjustment; (ii) the
Conversion Price at the time in effect; and (iii) the number of shares of Common Stock and the amount, if any, of
other securities or property which at the time would be received upon conversion of a share of Series C-1 Preferred.
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8. Voting Rights. The holders of the Series C-1 Preferred have no voting power whatsoever, except as otherwise
required by the CGCL in this Article III(d)(8) and in Article III(d)(9) below. Notwithstanding the above, the
Corporation shall provide each holder of Series C-1 Preferred with prior notification of any meeting of the
shareholders (and copies of proxy materials and other information sent to shareholders). If the Corporation takes a
record of its shareholders for the purpose of determining shareholders entitled to (a) receive payment of any dividend
or other distribution, any right to subscribe for, purchase or otherwise acquire (including by way of merger,
consolidation or recapitalization) any share of any class or any other securities or property, or to receive any other
right, or (b) to vote in connection with any proposed sale, lease or conveyance of all or substantially all of the assets of
the Corporation, or any proposed merger, consolidation, liquidation, dissolution or winding up of the Corporation, the
Corporation shall mail a notice to each holder, at least 10 days prior to the record date specified therein (or 20 days
prior to the consummation of the transaction or event, whichever is earlier, but in no event earlier than public
announcement of such proposed transaction), of the date on which any such record is to be taken for the purpose of
such vote, dividend, distribution, right or other event, and a brief statement regarding the amount and character of
such vote, dividend, distribution, right or other event to the extent known at such time.
To the extent that under the CGCL the vote of the holders of the Series C-1 Preferred, voting together as a single
class, is required to authorize a given action of the Corporation, the affirmative vote of the Requisite Holders (except
as otherwise may be required under the CGCL) shall constitute the approval of such action by such class. To the
extent that under the CGCL holders of the Series C-1 Preferred are entitled to vote on a matter with holders of
Common Stock, voting together as one class, each share of Series C-1 Preferred shall be entitled to a number of votes
equal to the number of shares of Common Stock into which it is then convertible (subject to the limitations contained
in Article III(d)(3)(C)) using the record date for the taking of such vote of shareholders as the date as of which the
Conversion Price is calculated. The Corporation shall not (i) combine the outstanding shares of the Series C-1
Preferred into a smaller number of shares of such series (whether by reclassification, merger, stock split or otherwise)
or (ii) subdivide the outstanding shares of the Series C-1 Preferred into a greater number of shares of such series
(whether by reclassification, merger, stock split, stock dividend or otherwise) without the approval (by vote or written
consent, as provided by the CGCL) of the holders of at least 80% of the voting power of the Series C-1 Preferred to be
combined or subdivided, voting as a separate class.
9. Protection Provisions. So long as any shares of Series C-1 Preferred are outstanding, the Corporation shall not, and
shall not allow any of its subsidiaries to, take any of the following actions (in each case whether by merger,
consolidation, conversion or otherwise) without first obtaining the approval (by vote or written consent, as provided
by the CGCL) of the Requisite Holders (and any of the following actions taken without such approval of the Requisite
Holders shall be null and void ab initio and of no force and effect):
(A) amend, alter, change or repeal the rights, powers, preferences or privileges of the Series C-1 Preferred;
(B) redeem, purchase or otherwise acquire, or apply to or set aside any monies for the redemption, purchase or other
acquisition of, or permit any subsidiary of the Corporation to redeem, purchase or otherwise acquire, or apply to or set
aside any monies for the redemption, purchase or other acquisition of any Common Stock or Common Stock
Equivalent, other than in connection with the redemption of unvested shares of Common Stock issued pursuant to
equity compensation plans or arrangements; or
(C) increase the par value of the Common Stock.
10. Miscellaneous.
(A) Cancellation of Series C-1 Preferred. If any shares of Series C-1 Preferred are converted pursuant to Article
III(d)(3) or repurchased by the Corporation, the Corporation shall take all actions necessary to cause the shares so
converted or redeemed to be canceled and return to the status of authorized, but unissued preferred stock of no
designated series, and such shares shall not be issuable by the Corporation as Series C-1 Preferred.
(B) Lost or Stolen Certificates. Upon receipt by the Corporation of (i) evidence of the loss, theft, destruction or
mutilation of any stock certificate(s) representing shares of Series C-1 Preferred (each a “Preferred Stock Certificate”)
and (ii) (y) in the case of loss, theft or destruction, of indemnity (without any bond or other security) reasonably
satisfactory to the Corporation, or (z) in the case of mutilation, upon surrender and cancellation of the Preferred Stock
Certificate(s), the Corporation shall execute and deliver Series C-1 Preferred Certificate(s) of like tenor and date.
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However, the Corporation shall not be obligated to reissue such lost or stolen Preferred Stock Certificate(s) if the
holder contemporaneously requests the Corporation to convert in full all shares of Series C-1 Preferred represented by
such Preferred Stock Certificate(s).

17

Edgar Filing: Energy Recovery, Inc. - Form 10-K

Table of Contents 44



(C) Allocation of Reserved Amount. The Reserved Amount shall be allocated pro rata among the holders of Series
C-1 Preferred based on the number of shares of Series C-1 Preferred issued to each holder. Each increase to the
Reserved Amount shall be allocated pro rata among the holders of Series C-1 Preferred based on the number of shares
of Series C-1 Preferred held by each holder at the time of the increase Reserved Amount. Any portion of the Reserved
Amount which remains allocated to any person or entity which does not hold any Series C-1 Preferred shall be
allocated to the remaining holders of shares of Series C-1 Preferred, pro rata based on the number of shares of Series
C-1 Preferred then held of record by such holders.
(D) Payment of Cash; Defaults. Whenever the Corporation is required to make any cash payment to a holder under
these Articles of Incorporation, such cash payment shall be made to the holder within ten Trading Days after delivery
by such holder of a notice specifying that the holder elects to receive such payment in cash and the method (e.g., by
check, wire transfer) in which such payment should be made and any supporting documentation reasonably requested
by the Corporation to substantiate the holder’s claim to such cash payment or the amount thereof. If such payment is
not delivered within such ten Trading Day period, such holder shall thereafter be entitled to interest on the unpaid
amount at a per annum rate equal to the lower of 18% and the highest interest rate permitted by applicable law until
such amount is paid in full to the holder.
 (E) Status as Shareholder. Upon submission of a Notice of Conversion by a holder of Series C-1 Preferred, (i) the
shares covered thereby shall be deemed converted into shares of Common Stock and (ii) the holder’s rights as a holder
of such converted shares of Series C-1 Preferred shall cease and terminate, excepting only the right to receive
certificates for such shares of Common Stock and to any remedies provided herein or otherwise available at law or in
equity to such holder because of a failure by the Corporation to comply with the terms of these Articles of
Incorporation. Notwithstanding the foregoing, if a holder has not received all shares of Common Stock prior to the last
Trading Day of the Delivery Period with respect to a conversion of Series C-1 Preferred for any reason, then (unless
the holder otherwise elects to retain its status as a holder of Common Stock by so notifying the Corporation within
five Trading Days after the expiration of such Delivery Period) the holder shall regain the rights of a holder of Series
C-1 Preferred with respect to such unconverted shares of Series C-1 Preferred and the Corporation shall, as soon as
practicable, return any certificate representing such unconverted shares to the holder. In all cases, the holder shall
retain all of its rights and remedies for the Corporation’s failure to convert Series C-1 Preferred.
(F) Waiver. Notwithstanding any provision in these Articles of Incorporation to the contrary, any provision contained
herein and any right of the holders of Series C-1 Preferred granted hereunder may be waived as to all shares of Series
C-1 Preferred (and the holders thereof) upon the written consent of the Requisite Holders, unless a higher percentage
is required by applicable law, in which case the written consent of the holders of not less than such higher percentage
shall be required.
(G) Reference to Other Agreements and Documents. When the terms of these Articles of Incorporation refer to a
specific agreement or other document to determine the meaning or operation of a provision hereof, the secretary of the
Corporation shall maintain a copy of such agreement or document at the principal executive offices of the Corporation
and a copy thereof shall be provided free of charge to any shareholder who makes a request therefor. Unless otherwise
provided in these Articles of Incorporation, a reference to any specific agreement or other document shall be deemed a
reference to such agreement or document as amended from time to time in accordance with the terms of such
agreement or document.
(H) Severability. If any term of the Series C-1 Preferred is invalid, unlawful, or incapable of being enforced by reason
of any rule of law or public policy, all other terms of the Series C-1 Preferred as set forth herein which can be given
effect without the invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, and no
term of the Series C-1 Preferred will be deemed dependent upon any other such term unless so expressed in these
Articles of Incorporation.
(I) Force Majeure. Notwithstanding any provision herein to the contrary, the failure of any party to timely satisfy
obligations hereunder shall be excused to the extent that (i) such failure follows the occurrence of a Force Majeure
Event (defined below), and (ii) such Force Majeure Event has materially adversely affected the ability of such party
(or its agents, including banks, transfer agents, and clearinghouses) to perform hereunder. A failure to perform shall be
excused only for so long as the Force Majeure Event continues to materially adversely affect such person’s ability to
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perform. For purposes of this Section, “Force Majeure Event” shall mean the occurrence of any of the following events:
(a) trading in securities generally on either the Nasdaq Stock Market or the New York Stock Exchange shall have been
suspended or limited, or minimum or maximum prices shall have been generally established on any of such stock
exchanges by the SEC or FINRA; (b) a general banking moratorium shall have been declared by any of federal, New
York or California authorities; (c) an act of war, terrorism or hostility shall have occurred, or (d) a strike, fire, flood,
earthquake, accident or other calamity or Act of God shall have occurred.
(e) Designation and Amount of Convertible Preferred Stock. A series of Preferred Stock is designated as Series F
Convertible Preferred Stock (the “Series F Preferred”). The number of shares constituting such series is 10,000.
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1. For purposes of these Articles of Incorporation, the following terms shall have the following meanings:
(A) “Series F Conversion Price” means the price obtained by dividing $1,000 by 14,285, and shall be subject to
adjustment as set forth in Article III(e)(7) below.
(B) “Series F Requisite Holders” means the holders of at least a majority of the then outstanding shares of Series F
Preferred.
2. Dividends. Holders of Series F Preferred shall be entitled to receive, and the Corporation shall pay, dividends on
shares of Series F Preferred equal (on an as-if-converted-to-Common-Stock basis) to and in the same form as
dividends (other than dividends in the form of Common Stock) actually paid on shares of the Common Stock when, as
and if such dividends (other than dividends in the form of Common Stock) are paid on shares of the Common Stock.
Other than as set forth in the previous sentence, no other dividends shall be paid on shares of the Series F Preferred;
and the Corporation shall pay no dividends (other than dividends in the form of Common Stock) on shares of the
Common Stock unless it simultaneously complies with the previous sentence.
3. Conversion.
(A) Conversion at the Option of the Holder. Subject to the limitations on conversions contained in Paragraph C of this
Article III(e)(3), each holder of shares of Series F Preferred may, at any time and from time to time, convert (an“Series
F Optional Conversion”) each of its shares of Series F Preferred into a number of fully paid and non-assessable shares
of Common Stock determined in accordance with the following formula:
Face Amount
Series F Conversion Price
(B) Mechanics of Conversion. In order to effect an Series F Optional Conversion, a holder shall deliver via electronic
mail a copy of the fully executed Notice of Conversion (in the form attached hereto) to the Corporation (Attention:
Secretary). Such notice shall be delivered to conversions@ljpc.com or such other address as the Corporation may,
from time to time, provide to the holders upon delivery of a written notice. Upon receipt by the Corporation of a copy
of a Notice of Conversion from a holder, the Corporation shall promptly send, via facsimile or electronic mail, a
confirmation to such holder stating that the Notice of Conversion has been received, the date upon which the
Corporation expects to deliver the Common Stock issuable upon such conversion and the name and telephone number
of a contact person at the Corporation regarding the conversion.
(i) Delivery of Common Stock Upon Conversion. The Corporation (itself, or through its transfer agent) shall, no later
than the third Trading Day following the Conversion Date (the “Series F Delivery Period”), issue and deliver (i.e.,
deposit with a nationally recognized overnight courier service postage prepaid) to the holder or its nominee a
certificate representing that number of shares of Common Stock issuable upon conversion of such shares of Series F
Preferred being converted. Notwithstanding the foregoing, if the Corporation’s transfer agent is participating in the
DTC Fast Automated Securities Transfer program or any other program that provides for the electronic delivery of
Common Stock, the Corporation shall cause its transfer agent, by the end of the Series F Delivery Period, to
electronically transmit the Common Stock (not in physical stock certificate form) issuable upon conversion to the
holder by crediting the account of the holder or its nominee with DTC through its Deposit Withdrawal Agent
Commission system or with any such equivalent program.
(ii) Taxes. The Corporation shall pay any and all taxes that may be imposed upon it with respect to the issuance and
delivery of the shares of Common Stock upon the conversion of the Series F Preferred.
(iii) No Fractional Shares. If any conversion of Series F Preferred would result in the issuance of a fractional share of
Common Stock, such fractional share shall be payable in cash based upon the Closing Sales Price on the Trading Day
immediately preceding the Conversion Date and the number of shares of Common Stock issuable upon conversion of
the Series F Preferred shall be the next lower whole number of shares.
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(iv) Conversion Disputes. In the case of any dispute with respect to a conversion, the Corporation shall promptly issue
such number of shares of Common Stock as are not disputed in accordance with subparagraph (i) above. If such
dispute involves the calculation of the Series F Conversion Price, and such dispute is not promptly resolved by
discussion between the relevant holder and the Corporation, the Corporation shall submit the disputed calculations to
an independent outside accountant within three Trading Days of receipt of the Notice of Conversion. The accountant,
at the Corporation’s sole expense, shall promptly audit the calculations and notify the Corporation and the holder of the
results no later than three Trading Days from the date it receives the disputed calculations. The Board of Directors
shall consider the accountant’s calculation in good faith and determine the final valuation. The Corporation shall then
issue the appropriate number of shares of Common Stock in accordance with subparagraph (i) above.
(C) Restrictions on Conversion or Transfer. Notwithstanding anything in these Articles of Incorporation to the
contrary and except as set forth in this paragraph, at no time may the Corporation issue or sell shares of Common
Stock (including transfers by the Corporation of treasury stock) to a holder of Series F Preferred, and in no event shall
any holder of shares of Series F Preferred have the right to convert shares of Series F Preferred into shares of
Common Stock, in each such case (x) to the extent that such issuance or sale or right to effect such conversion would
result in the holder or any of its affiliates together beneficially owning more than 9.999% of the then issued and
outstanding shares of Common Stock or (y) if such holder or any of its affiliates together beneficially own more than
9.999% of the then issued and outstanding Common Stock immediately prior to such purported issuance, sale, transfer
or conversion. For purposes of this subparagraph, beneficial ownership shall be determined in accordance with
Section 13(d) of the Exchange Act, and Regulation 13D-G thereunder. The restriction contained in this subparagraph
may only be waived (or amended to a different percentage of beneficial ownership) in writing by the holder upon
providing the Corporation with at least 61 days prior written notice of such waiver or amendment. Except as permitted
in the preceding sentence, the restriction contained in this subparagraph may not otherwise be waived or amended.
Any purported issuance, sale, transfer or conversion effected in violation of this paragraph shall be null and void.
Certificates representing shares of Series F Preferred shall have imprinted, typed, stamped or otherwise affixed
thereon a legend in substantially the following form:
THE SHARES OF STOCK REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO TRANSFER AND
CONVERSION RESTRICTIONS AND MAY BE TRANSFERRED OR CONVERTED ONLY AS PERMITTED
BY THE TERMS OF THE ARTICLES OF INCORPORATION SETTING FORTH THE RIGHTS, POWERS AND
PREFERENCES OF SUCH PREFERRED STOCK, A COPY OF WHICH IS ON FILE WITH THE SECRETARY
OF THE CORPORATION AND SHALL BE PROVIDED FREE OF CHARGE UPON A REQUEST THEREFOR
SUBMITTED TO THE SECRETARY.
4. Reservation of Shares of Common Stock. If the Reserved Amount for any three consecutive Trading Days shall be
less than a number sufficient to provide for the conversion in full, at the then current Series F Conversion Price
thereof, without taking into account the conversion limitations set forth in Article III(e)(3)(C), of all of the Series F
Preferred then outstanding, (the “Series F Required Reserve Amount”), then the Corporation shall immediately notify
the holders of Series F Preferred of such occurrence and shall take immediate action (including, if necessary, seeking
shareholder approval to increase the number of shares of Common Stock that the Corporation is authorized to issue) to
increase the Reserved Amount to at least the Series F Required Reserve Amount. Nothing contained in this Article
III(e)(4) shall limit any other rights or remedies of the holders of the Series F Preferred hereunder or under applicable
law.
5. Failure to Satisfy Conversions. Without limiting the other rights or remedies of the holders, unless the Corporation
has notified the applicable holder in writing prior to the delivery by such holder of a Notice of Conversion that the
Corporation is unable to honor conversions, if (i) the Corporation fails to timely deliver during the Series F Delivery
Period shares of Common Stock to a holder upon a conversion of shares of Series F Preferred and (ii) thereafter, such
holder makes a Buy-In, at the election of the holder as a redemption to the fullest extent permitted by law, the
Corporation shall pay such holder (in addition to any other remedies available to the holder) the amount equal to such
holder’s total purchase price (including brokerage commissions, if any) for the Cover Shares and, upon making such
payment, the Corporation’s conversion obligations shall be deemed satisfied and the Series F Preferred that was
tendered pursuant to the Notice of Conversion shall thereupon be cancelled and the holder shall not have any further
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right or remedy against the Corporation with respect to such shares of Series F Preferred that were tendered pursuant
to the Notice of Conversion. A holder shall provide the Corporation written notification and supporting documentation
indicating any amounts payable to such holder pursuant to this Article III(e)(5). The Corporation shall make any
payments required pursuant to this Article III(e)(5) in accordance with and subject to the provisions of Article
III(e)(10)(D).
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6. Series F Liquidation Preference
(A) In the event of a Liquidation Event, no distribution shall be made to the holders of any shares of capital stock of
the Corporation (other than to (x) the Series C-1 Preferred, which shall be pari passu with the Series F Preferred, and
(y) senior securities pursuant to the rights, preferences and privileges thereof) upon liquidation, dissolution or winding
up unless prior thereto the holders of shares of Series F Preferred shall have received the Series F Liquidation
Preference with respect to each share then outstanding. If, upon the occurrence of a Liquidation Event, the assets and
funds legally available for distribution among the holders of the holders of Series F Preferred, the Series C-1 Preferred
and holders of any other pari passu securities, if any, shall be insufficient to permit the payment to such holders of the
preferential amounts payable thereon, then the entire assets and funds of the Corporation legally available for
distribution to the Series F Preferred and the pari passu securities (including the Series C-1 Preferred), shall be
distributed ratably among such shares in proportion to the ratio that the Series F Liquidation Preference payable on
each such share bears to the aggregate Series F Liquidation Preference payable on all such shares.
(B) The purchase or redemption by the Corporation of stock of any class, in any manner permitted by law, shall not,
for the purposes hereof, be regarded as a liquidation, dissolution or winding up of the Corporation. Neither the
consolidation or merger of the Corporation with or into any other entity nor the sale or transfer by the Corporation of
less than substantially all of its assets shall, for the purposes hereof, be deemed to be a liquidation, dissolution or
winding up of the Corporation.
(C) The “Series F Liquidation Preference” with respect to a share of Series F Preferred means an amount equal to the
Face Amount thereof plus all accrued and unpaid dividends on the Series F Preferred (as adjusted for any stock
dividends, combinations, splits, recapitalizations and the like with respect to such shares). The Series F Liquidation
Preference with respect to the Series C-1 shall be as set forth in these Articles of Incorporation and, with respect to
any other pari passu securities, if any, shall be as set forth in the certificate of determination filed in respect thereof.
7. Adjustments to the Series F Conversion Price. The Series F Conversion Price shall be subject to adjustment from
time to time as follows:
(A) Stock Splits, Stock Dividends, Etc. If, at any time on or after the Closing Date, the number of outstanding shares
of Common Stock is increased by a stock split, stock dividend, combination, reclassification or other similar event (in
each case, whether by merger or otherwise), then, after the date of record for such event, the Series F Conversion Price
shall be proportionately reduced. If the number of outstanding shares of Common Stock is decreased by a reverse
stock split, combination or reclassification of shares, or other similar event (in each case, whether by merger or
otherwise), then, after the date of record for such event, the Series F Conversion Price shall be proportionately
increased. In any such event described in this paragraph, the Corporation shall notify the Corporation’s transfer agent
of such change on or before the effective date thereof.
(B) Adjustment Due to Merger, Consolidation, Etc. With respect to each share of Series F Preferred, if, at any time
after the Closing Date, there shall be a Corporate Change, then the holder of such share of Series F Preferred shall
thereafter have the right to receive upon conversion, in lieu of the shares of Common Stock otherwise issuable, such
shares of stock, securities and/or other property as would have been issued or payable in such Corporate Change if
such share of Series F Preferred had been converted into Common Stock immediately prior to such Corporate Change
without taking into account the limitations on conversion set forth in Article III(e)(3). The Corporation shall not effect
any Corporate Change unless the resulting successor or acquiring entity (if not the Corporation) assumes by written
instrument the obligations of these Articles of Incorporation. The above provisions shall apply regardless of whether
or not there would have been a sufficient number of shares of Common Stock authorized and available for issuance
upon conversion of the shares of Series F Preferred outstanding as of the date of such transaction, and shall similarly
apply to successive recapitalizations, changes, conversions, combinations, reclassifications, consolidations, mergers,
sales, transfers or share exchanges.
(C) Adjustment Due to Distribution. If, at any time after the Closing Date, the Corporation shall declare or make any
Distribution, then the holders of Series F Preferred shall be entitled, upon any conversion of shares of Series F
Preferred after the date of record for determining shareholders entitled to such Distribution, to receive the amount of
such assets which would have been payable to the holder with respect to the shares of Common Stock issuable upon
such conversion had such holder been the holder of such shares of Common Stock on the record date for the
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determination of shareholders entitled to such Distribution. If the Distribution involves rights, warrants, or options and
the right to exercise or convert such right, warrant or option would expire in accordance with its terms prior to the
conversion of the Series F Preferred, then the terms of such right, warrant or option shall provide that such exercise or
convertibility right shall remain in effect until 10 days after the date the holder of Series F Preferred receives such
right, warrant or option pursuant to the conversion thereof.
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(D) Purchase Rights. If, at any time after the Closing Date, the Corporation issues Purchase Rights pro rata to the
record holders of any class of Common Stock, then the holders of Series F Preferred will be entitled to acquire (at the
same time the holders of Common Stock receive such Purchase Rights), upon the terms applicable to such Purchase
Rights, the aggregate Purchase Rights which such holder could have acquired if such holder had held the number of
shares of Common Stock acquirable upon complete conversion of the Series F Preferred (without giving effect to the
limitations contained in Article III(e)(3)) immediately before the date on which a record is taken for the grant,
issuance or sale of such Purchase Rights, or, if no such record is taken, the date as of which the record holders of
Common Stock are to be determined for the grant, issue or sale of such Purchase Rights.
(E) Notice of Adjustments. Upon the occurrence of each adjustment or readjustment of the Series F Conversion Price
pursuant to this Article III(e)(7) amounting to a more than 5% change in such Series F Conversion Price, the
Corporation, at its expense, shall promptly compute such adjustment or readjustment and prepare and furnish to each
holder of Series F Preferred a certificate setting forth such adjustment or readjustment and showing in detail the facts
upon which such adjustment or readjustment is based. The Corporation shall, upon the written request at any time of
any holder of Series F Preferred, furnish to such holder a like certificate setting forth: (i) such adjustment or
readjustment; (ii) the Series F Conversion Price at the time in effect; and (iii) the number of shares of Common Stock
and the amount, if any, of other securities or property which at the time would be received upon conversion of a share
of Series F Preferred.
8. Voting Rights. The holders of the Series F Preferred have no voting power whatsoever, except as otherwise
required by the CGCL in this Article III(e)(8) and in Article III(e)(9) below.
Notwithstanding the above, the Corporation shall provide each holder of Series F Preferred with prior notification of
any meeting of the shareholders (and copies of proxy materials and other information sent to shareholders). If the
Corporation takes a record of its shareholders for the purpose of determining shareholders entitled to (a) receive
payment of any dividend or other distribution, any right to subscribe for, purchase or otherwise acquire (including by
way of merger, consolidation or recapitalization) any share of any class or any other securities or property, or to
receive any other right, or (b) to vote in connection with any proposed sale, lease or conveyance of all or substantially
all of the assets of the Corporation, or any proposed merger, consolidation, liquidation, dissolution or winding up of
the Corporation, the Corporation shall mail a notice to each holder, at least 10 days prior to the record date specified
therein (or 20 days prior to the consummation of the transaction or event, whichever is earlier, but in no event earlier
than public announcement of such proposed transaction), of the date on which any such record is to be taken for the
purpose of such vote, dividend, distribution, right or other event, and a brief statement regarding the amount and
character of such vote, dividend, distribution, right or other event to the extent known at such time.
To the extent that under the CGCL the vote of the holders of the Series F Preferred, voting together as a single class, is
required to authorize a given action of the Corporation, the affirmative vote of the Series F Requisite Holders (except
as otherwise may be required under the CGCL) shall constitute the approval of such action by such class. To the
extent that under the CGCL holders of the Series F Preferred are entitled to vote on a matter with holders of Common
Stock, voting together as one class, each share of Series F Preferred shall be entitled to a number of votes equal to the
number of shares of Common Stock into which it is then convertible (subject to the limitations contained in Article
III(e)(3)(C)) using the record date for the taking of such vote of shareholders as the date as of which the Series F
Conversion Price is calculated. The Corporation shall not (i) combine the outstanding shares of the Series F Preferred
into a smaller number of shares of such series (whether by reclassification, merger, stock split or otherwise) or
(ii) subdivide the outstanding shares of the Series F Preferred into a greater number of shares of such series (whether
by reclassification, merger, stock split, stock dividend or otherwise) without the approval (by vote or written consent,
as provided by the CGCL) of the holders of at least a majority of the voting power of the Series F Preferred to be
combined or subdivided, voting as a separate class.
9. Protection Provisions. So long as any shares of Series F Preferred are outstanding, the Corporation shall not, and
shall not allow any of its subsidiaries to, take any of the following actions (in each case whether by merger,
consolidation, conversion or otherwise) without first obtaining the approval (by vote or written consent, as provided
by the CGCL) of the Series F Requisite Holders (and any of the following actions taken without such approval of the
Series F Requisite Holders shall be null and void ab initio and of no force and effect):
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(A) amend, alter, change or repeal the rights, powers, preferences or privileges of the Series F Preferred;
(B) redeem, purchase or otherwise acquire, or apply to or set aside any monies for the redemption, purchase or other
acquisition of, or permit any subsidiary of the Corporation to redeem, purchase or otherwise acquire, or apply to or set
aside any monies for the redemption, purchase or other acquisition of any Common Stock or Common Stock
Equivalent, other than in connection with the redemption of unvested shares of Common Stock issued pursuant to
equity compensation plans or arrangements; or
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(C) increase the par value of the Common Stock.
10. Miscellaneous.
(A) Cancellation of Series F Preferred. If any shares of Series F Preferred are converted pursuant to Article III(e)(3) or
repurchased by the Corporation, the Corporation shall take all actions necessary to cause the shares so converted or
redeemed to be canceled and return to the status of authorized, but unissued preferred stock of no designated series,
and such shares shall not be issuable by the Corporation as Series F Preferred.
(B) Lost or Stolen Certificates. Upon receipt by the Corporation of (i) evidence of the loss, theft, destruction or
mutilation of any stock certificate(s) representing shares of Series F Preferred (each a “Series F Preferred Stock
Certificate”) and (ii) (y) in the case of loss, theft or destruction, of indemnity (without any bond or other security)
reasonably satisfactory to the Corporation, or (z) in the case of mutilation, upon surrender and cancellation of the
Series F Preferred Stock Certificate(s), the Corporation shall execute and deliver Series F Preferred Certificate(s) of
like tenor and date. However, the Corporation shall not be obligated to reissue such lost or stolen Series F Preferred
Stock Certificate(s) if the holder contemporaneously requests the Corporation to convert in full all shares of Series F
Preferred represented by such Series F Preferred Stock Certificate(s).
(C) Allocation of Reserved Amount. The Reserved Amount shall be allocated pro rata among the holders of Series F
Preferred based on the number of shares of Series F Preferred issued to each holder. Each increase to the Reserved
Amount shall be allocated pro rata among the holders of Series F Preferred based on the number of shares of Series F
Preferred held by each holder at the time of the increase Reserved Amount. Any portion of the Reserved Amount
which remains allocated to any person or entity which does not hold any Series F Preferred shall be allocated to the
remaining holders of shares of Series F Preferred, pro rata based on the number of shares of Series F Preferred then
held of record by such holders.
(D) Payment of Cash; Defaults. Whenever the Corporation is required to make any cash payment to a holder under
these Articles of Incorporation, such cash payment shall be made to the holder within ten Trading Days after delivery
by such holder of a notice specifying that the holder elects to receive such payment in cash and the method (e.g., by
check, wire transfer) in which such payment should be made and any supporting documentation reasonably requested
by the Corporation to substantiate the holder’s claim to such cash payment or the amount thereof. If such payment is
not delivered within such ten Trading Day period, such holder shall thereafter be entitled to interest on the unpaid
amount at a per annum rate equal to the lower of 18% and the highest interest rate permitted by applicable law until
such amount is paid in full to the holder.
(E) Status as Shareholder. Upon submission of a Notice of Conversion by a holder of Series F Preferred, (i) the shares
covered thereby shall be deemed converted into shares of Common Stock and (ii) the holder’s rights as a holder of
such converted shares of Series F Preferred shall cease and terminate, excepting only the right to receive certificates
for such shares of Common Stock and to any remedies provided herein or otherwise available at law or in equity to
such holder because of a failure by the Corporation to comply with the terms of these Articles of Incorporation.
Notwithstanding the foregoing, if a holder has not received all shares of Common Stock prior to the last Trading Day
of the Series F Delivery Period with respect to a conversion of Series F Preferred for any reason, then (unless the
holder otherwise elects to retain its status as a holder of Common Stock by so notifying the Corporation within five
Trading Days after the expiration of such Series F Delivery Period) the holder shall regain the rights of a holder of
Series F Preferred with respect to such unconverted shares of Series F Preferred and the Corporation shall, as soon as
practicable, return any certificate representing such unconverted shares to the holder. In all cases, the holder shall
retain all of its rights and remedies for the Corporation’s failure to convert Series F Preferred.
(F) Waiver. Notwithstanding any provision in these Articles of Incorporation to the contrary, any provision contained
herein and any right of the holders of Series F Preferred granted hereunder may be waived as to all shares of Series F
Preferred (and the holders thereof) upon the written consent of the Series F Requisite Holders, unless a higher
percentage is required by applicable law, in which case the written consent of the holders of not less than such higher
percentage shall be required.
(G) Reference to Other Agreements and Documents. When the terms of these Articles of Incorporation refer to a
specific agreement or other document to determine the meaning or operation of a provision hereof, the secretary of the
Corporation shall maintain a copy of such agreement or document at the principal executive offices of the Corporation
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and a copy thereof shall be provided free of charge to any shareholder who makes a request therefor. Unless otherwise
provided in these Articles of Incorporation, a reference to any specific agreement or other document shall be deemed a
reference to such agreement or document as amended from time to time in accordance with the terms of such
agreement or document.
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(H) Severability. If any term of the Series F Preferred is invalid, unlawful, or incapable of being enforced by reason of
any rule of law or public policy, all other terms of the Series F Preferred as set forth herein which can be given effect
without the invalid, unlawful or unenforceable term will, nevertheless, remain in full force and effect, and no term of
the Series F Preferred will be deemed dependent upon any other such term unless so expressed in these Articles of
Incorporation.

(I) Force Majeure. Notwithstanding any provision herein to the contrary, the failure of any party to timely satisfy
obligations hereunder shall be excused to the extent that (i) such failure follows the occurrence of a Force Majeure
Event, and (ii) such Force Majeure Event has materially adversely affected the ability of such party (or its agents,
including banks, transfer agents, and clearinghouses) to perform hereunder. A failure to perform shall be excused only
for so long as the Force Majeure Event continues to materially adversely affect such person’s ability to perform.
ARTICLE IV-BOARD OF DIRECTORS
(a) Number of Directors; Vacancies and Newly Created Directorships. The number of directors constituting the Board
of Directors shall be not fewer than three and not more than seven, each of whom shall be a natural person. All
elections of directors shall be determined by a plurality of the votes cast. The number of directors initially shall be
three. Subject to the previous sentence and to the special rights of the holders of any class or series of stock to elect
directors, the precise number of directors shall be fixed exclusively pursuant to a resolution adopted by the Board of
Directors. Newly-created directorships shall be filled exclusively pursuant to a resolution adopted by the affirmative
vote of a majority of the remaining directors then in office, whether or not less than a quorum, or by a sole remaining
director, and each director so elected shall hold office until his or her successor is elected at an annual, regular or
special meeting of the shareholders.
(b) Shareholders of the Corporation shall not be entitled to cumulate their votes at any election of directors at any time
during which the Corporation qualifies as a “listed corporation” (as defined in Section 301.5(d) of the CGCL).
ARTICLE V-LIMITATION OF DIRECTOR LIABILITY; INDEMNIFICATION
(a) Limitation of Director Liability. The liability of the directors of the Corporation for monetary damages shall be
eliminated to the fullest extent permissible under California law (as in existence on the date hereof or as may hereafter
be amended). No amendment to, or modification or repeal of, this Article V(a) shall adversely affect any right or
protection of a director of the Corporation existing hereunder with respect to any act or omission occurring prior to
such amendment, modification or repeal.
(b) Indemnification. The Corporation is authorized, whether by bylaw, agreement or otherwise, to provide the
indemnification of agents (as defined in Section 317 of the California Corporations Code) in excess of that otherwise
permitted by Section 317 of the California Corporations Code for those agents of the Corporation for any breach of
duty to the Corporation and its shareholders, subject to the limits on such excess indemnification set forth in
Section 204 of the California Corporations Code.

(c) Insurance. The Corporation shall purchase and maintain insurance on behalf of any person who is or was a
director, officer, trustee, employee or agent of the Corporation, or was serving at the request of the Corporation as a
director, officer, trustee, employee or agent of another corporation, partnership, joint venture, trust, non-profit entity
or other enterprise (including, but not limited to, service with respect to employee benefit plans), against any liability
asserted against the person and incurred by the person in any such capacity, or arising out of his or her status as such,
whether or not the Corporation would have the power or the obligation to indemnify such person against such liability
under the provisions of this Article V.
(d) Non-Exclusivity of Rights. The indemnification provided by this Article V is not exclusive of other
indemnification rights arising under any bylaw, agreement, vote of directors or shareholders or otherwise, and shall
inure to the benefit of the heirs of such indemnitee.
(e) Fulfillment of Standard of Conduct. Any indemnitee shall be deemed to have met the standard of conduct required
for such indemnification unless the contrary has been established by a final, non-appealable judgment by a court of
competent jurisdiction.
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ARTICLE VI-MEETINGS OF SHAREHOLDERS
(a) Special Meetings of Shareholders. Subject to the rights of the holders of any series of Preferred Stock, and to the
requirements of applicable law, special meetings of shareholders of the Corporation may be called only by (a) the
Chairman of the Board of Directors, (b) the President, (c) the Board of Directors pursuant to a resolution adopted by a
majority of the total number of directors which the Corporation would have if there were no vacancies, or (d) the
holders of 10% of the total votes entitled to be cast by the holders of all the outstanding capital stock of the
Corporation entitled to vote in an election of directors.
(b) Election of Directors by Written Ballot. Election of directors shall be by written ballot.
ARTICLE VII-AMENDMENTS TO THE
ARTICLES OF INCORPORATION AND BYLAWS
The Corporation reserves the right to amend, alter or repeal any provision contained in these Articles of Incorporation,
in the manner now or hereafter prescribed by statute, and all rights conferred on shareholders herein are granted
subject to this reservation; provided, however, that any amendment of Article IV or this Article VII will require an
affirmative vote of the holders of seventy-five percent (75%) or more of the total voting power of all outstanding
shares of voting stock of the Corporation.
The Board of Directors is expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation subject
to the power of the shareholders of the Corporation to alter, amend or repeal the Bylaws.
[remainder of page intentionally left blank - signature page follows]
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The undersigned certify under penalty of perjury under the laws of the State of California that the matters set forth in
this Certificate are true and correct of our own knowledge.
Executed at                     , California, on                     , 2013.

LA JOLLA PHARMACEUTICAL COMPANY

By: /s/    George F. Tidmarsh
Name: George F. Tidmarsh, M.D., Ph.D.
Title: President, Chief Executive Officer and Secretary

26

Edgar Filing: Energy Recovery, Inc. - Form 10-K

Table of Contents 59



NOTICE OF CONVERSION
(To be Executed by the Registered Holder
in order to Convert the Series [C-12/F] Preferred Stock)
The undersigned hereby irrevocably elects to convert [insert number of shares to nearest 1/1000th] shares of Series
[C-12/F] Preferred Stock (the “Conversion”), represented by stock certificate No(s).             (the “Preferred Stock
Certificates”), into shares of common stock (“Common Stock”) of La Jolla Pharmaceutical Company (the “Corporation”)
according to the conditions of the Articles of Incorporation, as of the date written below. If securities are to be issued
in the name of a person other than the undersigned, the undersigned will pay all transfer taxes payable with respect
thereto. No fee will be charged to the holder for any conversion, except for transfer taxes, if any. Each Preferred Stock
Certificate is attached hereto (or evidence of loss, theft or destruction thereof).
The Corporation shall electronically transmit the Common Stock issuable pursuant to this Notice of Conversion to the
account of the undersigned or its nominee (which is             ) with DTC through its Deposit Withdrawal Agent
Commission System (“DTC Transfer”).
The undersigned acknowledges that these securities are “restricted securities” under the Securities Act of 1933, as
amended (the “Act”) and accordingly agrees that all offers and sales by the undersigned of the securities issuable to the
undersigned upon conversion of the Series C-12 Preferred Stock have been or will be made only pursuant to an
effective registration of the transfer of the Common Stock under the Act, or pursuant to an exemption from
registration under the Act.
Date of Conversion:                                                                                                                 
Applicable Conversion Price:                                                                                                    
Shares of Common Stock beneficially owned (determined in accordance with Section 13(d) of the Exchange
Act):                                                                                                                
Signature:                                                                                                                                   
Name:                                                                                                                                         
Address:                                                                                                                                     
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APPENDIX B
LA JOLLA PHARMACEUTICAL COMPANY
2013 EQUITY INCENTIVE PLAN
1. DEFINED TERMS
Exhibit A, which is incorporated by reference, defines the terms used in the Plan and sets forth certain operational
rules related to those terms.
2. PURPOSE
The Plan has been established to advance the interests of the Company by providing for the grant to Participants of
Stock-based and other incentive Awards.
3. ADMINISTRATION
The Administrator has discretionary authority, subject only to the express provisions of the Plan, to interpret the Plan;
determine eligibility for and grant Awards; determine, modify or waive the terms and conditions of any Award;
prescribe forms, rules and procedures; and otherwise do all things necessary to carry out the purposes of the Plan. In
the case of any Award intended to be eligible for the performance-based compensation exception under
Section 162(m), the Administrator will exercise its discretion consistent with qualifying the Award for that exception.
Determinations of the Administrator made under the Plan will be conclusive and will bind all parties.
4. LIMITS ON AWARDS UNDER THE PLAN
(a) Number of Shares. The maximum number of shares of Stock that may be delivered upon satisfaction of Awards
under the Plan shall initially be 21,460,086 shares of Stock, subject to an annual increase on or after January 1 of each
year (commencing on January 1, 2014), such that the sum of: (i) the total number of shares of Stock issuable under the
Plan, plus (ii) the total number of shares issued pursuant to the Plan through December 31 of the prior year, equals the
lesser of: (x) 10% of the total number of shares of Stock issued and outstanding as of such December 31, or (y) 5% of
the total number of shares of Stock issued and outstanding as of such December 31, calculated on a fully diluted,
as-converted basis (as adjusted, the “Reserve”).
The limits set forth in this Section 4(a) shall be construed to comply with Section 422. Without limiting the generality
of the foregoing, no more than 43,571,428 shares of Stock may be issued in satisfaction of the exercise or surrender of
ISOs granted under the Plan. To the extent consistent with the requirements of Section 422 and with other applicable
legal requirements (including applicable stock exchange requirements), Stock issued under awards of an acquired
company that are converted, replaced, or adjusted in connection with the acquisition shall not reduce the number of
shares available for Awards under the Plan.
(b) Type of Shares. Stock delivered by the Company under the Plan may be authorized but unissued Stock or
previously issued Stock acquired by the Company. No fractional shares of Stock will be delivered under the Plan.
(c) Section 162(m) Limits. The maximum number of shares subject to Awards that may be granted to any person in
any calendar year and the maximum number of shares of Stock subject to SARs granted to any person in any calendar
year will each be equal to one half of the initial Reserve and, commencing on January 1, 2014, one-half of the Reserve
as determined as of January 1 of any given year. The maximum amount payable to any person in any year under Cash
Awards will be $250,000. The foregoing provisions will be construed in a manner consistent with Section 162(m).
5. ELIGIBILITY AND PARTICIPATION
The Administrator will select Participants from among those key Employees and directors of, and consultants and
advisors to, the Company or its Affiliates who, in the opinion of the Administrator, are in a position to make a
significant contribution to the success of the Company and its Affiliates; provided, that, subject to such express
exceptions, if any, as the Administrator may establish, eligibility shall be further limited to those persons as to whom
the use of a Form S-8 registration statement is permissible. Eligibility for ISOs is limited to employees of the
Company or of a “parent corporation” or “subsidiary corporation” of the Company as those terms are defined in
Section 424 of the Code.
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6. RULES APPLICABLE TO AWARDS
(a) All Awards
(1) Award Provisions. The Administrator will determine the terms of all Awards, subject to the limitations provided
herein. By accepting (or, under such rules as the Administrator may prescribe, being deemed to have accepted) an
Award, the Participant agrees to the terms of the Award and the Plan. Notwithstanding any provision of this Plan to
the contrary, awards of an acquired company that are converted, replaced or adjusted in connection with the
acquisition may contain terms and conditions that are inconsistent with the terms and conditions specified herein, as
determined by the Administrator.
(2) Term of Plan. No Awards may be made after September 24, 2023, although previously granted Awards may
continue beyond that date in accordance with their terms.
(3) Transferability. Neither ISOs nor, except as the Administrator otherwise expressly provides in accordance with the
second sentence of this Section 6(a)(3), other Awards may be transferred other than by will or by the laws of descent
and distribution, and during a Participant’s lifetime ISOs (and, except as the Administrator otherwise expressly
provides in accordance with the second sentence of this Section 6(a)(3), other Awards requiring exercise) may be
exercised only by the Participant. The Administrator may permit Awards, other than ISOs, to be transferred by gift,
subject to such limitations as the Administrator may impose. 
(4) Vesting, Etc. The Administrator may determine the time or times at which an Award will vest or become
exercisable and the terms on which an Award requiring exercise will remain exercisable. Without limiting the
foregoing, the Administrator may at any time accelerate the vesting or exercisability of an Award, regardless of any
adverse or potentially adverse tax consequences resulting from such acceleration. Unless the Administrator expressly
provides otherwise, however, the following rules will apply:
(A) Immediately upon the cessation of the Participant’s Employment and except as provided in (B) and (C) below,
each Award requiring exercise that is then held by the Participant or by the Participant’s permitted transferees, if any,
will cease to be exercisable and will terminate, and all other Awards that are then held by the Participant or by the
Participant’s permitted transferees, if any, to the extent not already vested will be forfeited.
(B) Subject to (C) and (D) below, all Stock Options and SARs held by the Participant or the Participant’s permitted
transferees, if any, immediately prior to the cessation of the Participant’s Employment, to the extent then exercisable,
will remain exercisable for the lesser of (i) a period of three months or (ii) the period ending on the latest date on
which such Stock Option or SAR could have been exercised without regard to this Section 6(a)(4), and will thereupon
terminate.
(C) All Stock Options and SARs held by a Participant or the Participant’s permitted transferees, if any, immediately
prior to the Participant’s death, to the extent then exercisable, will remain exercisable for the lesser of (i) the one year
period ending with the first anniversary of the Participant’s death or (ii) the period ending on the latest date on which
such Stock Option or SAR could have been exercised without regard to this Section 6(a)(4), and will thereupon
terminate.
(D) All Stock Options and SARs held by a Participant or the Participant’s permitted transferees, if any, immediately
prior to the cessation of the Participant’s Employment will immediately terminate upon such cessation of Employment
if the Administrator, in its sole discretion, determines that such cessation of Employment has resulted for reasons
which cast such discredit on the Participant as to justify immediate termination of the Award.
(5) Taxes. The delivery, vesting or retention of Stock under an Award is conditioned upon full satisfaction by the
Participant of all tax withholding requirements with respect to the Award. The Administrator will prescribe such rules
for the withholding of taxes as it deems necessary. The Administrator may, but need not, hold back shares of Stock
from an Award or permit a Participant to tender previously owned shares of Stock in satisfaction of tax withholding
requirements (but not in excess of the minimum withholding required by law).
(6) Dividend Equivalents, Etc. The Administrator may provide for the payment of amounts in lieu of cash dividends
or other cash distributions with respect to Stock subject to an Award. Any entitlement to dividend equivalents or
similar entitlements shall be established and administered consistent either with exemption from, or compliance with,
the requirements of Section 409A.
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(7) Rights Limited. Nothing in the Plan will be construed as giving any person the right to continued employment or
service with the Company or its Affiliates, or any rights as a stockholder except as to shares of Stock actually issued
under the Plan. The loss of existing or potential profit in Awards will not constitute an element of damages in the
event of termination of Employment for any reason, even if the termination is in violation of an obligation of the
Company or any Affiliate to the Participant.
(8) Section 162(m). This Section 6(a)(8) applies to any Performance Award intended to qualify as performance-based
for the purposes of Section 162(m) other than a Stock Option or SAR. In the case of any Performance Award to which
thisSection 6(a)(8) applies, the Plan and such Award will be construed to the maximum extent permitted by law in a
manner consistent with qualifying the Award for such exception. With respect to such Performance Awards, the
Administrator will pre-establish, in writing, one or more specific Performance Criteria no later than 90 days after the
commencement of the period of service to which the performance relates (or at such earlier time as is required to
qualify the Award as performance-based under Section 162(m)). Prior to grant, vesting or payment of the Performance
Award, as the case may be, the Administrator will certify whether the applicable Performance Criteria have been
attained and such determination will be final and conclusive. No Performance Award to which
thisSection 6(a)(8) applies may be granted after the first meeting of the stockholders of the Company held in the fifth
year following the year in which the stockholders last approved the list of possible performance measures specified in
the definition of “Performance Criteria” until the listed performance measures set forth in the definition of “Performance
Criteria” (as originally approved or as subsequently amended) have been resubmitted to and reapproved by the
stockholders of the Company in accordance with the requirements of Section 162(m) of the Code, unless such grant is
made contingent upon such approval.
(9) Coordination with Other Plans. Awards under the Plan may be granted in tandem with, or in satisfaction of or
substitution for, other Awards under the Plan or awards made under other compensatory plans or programs of the
Company or its Affiliates. For example, but without limiting the generality of the foregoing, awards under other
compensatory plans or programs of the Company or its Affiliates may be settled in Stock (including, without
limitation, Unrestricted Stock) if the Administrator so determines, in which case the shares delivered shall be treated
as awarded under the Plan (and shall reduce the number of shares thereafter available under the Plan in accordance
with the rules set forth in Section 4). In any case where an award is made under another plan or program of the
Company or its Affiliates and such award is intended to qualify for the performance-based compensation exception
under Section 162(m), and such award is settled by the delivery of Stock or another Award under the Plan, the
applicable Section 162(m) limitations under both the other plan or program and under the Plan shall be applied to the
Plan as necessary (as determined by the Administrator) to preserve the availability of the Section 162(m)
performance-based compensation exception with respect thereto.
(10) Section 409A. Each Award shall contain such terms as the Administrator determines, and shall be construed and
administered, such that the Award either (i) qualifies for an exemption from the requirements of Section 409A, or
(ii) satisfies such requirements.
(11) Certain Requirements of Corporate Law. Awards shall be granted and administered consistent with the
requirements of applicable California law relating to the issuance of stock and the consideration to be received
therefor, and with the applicable requirements of the stock exchanges or other trading systems on which the Stock is
listed or entered for trading, in each case, as determined by the Administrator.
(b) Awards Requiring Exercise
(1) Time And Manner Of Exercise. Unless the Administrator expressly provides otherwise, an Award requiring
exercise by the holder will not be deemed to have been exercised until the Administrator receives a notice of exercise
(in form acceptable to the Administrator), which may be an electronic notice, signed (including electronic signature in
form acceptable to the Administrator) by the appropriate person and accompanied by any payment required under the
Award. If the Award is exercised by any person other than the Participant, the Administrator may require satisfactory
evidence that the person exercising the Award has the right to do so.
(2) Exercise Price. The exercise price (or the base value from which appreciation is to be measured) of each Award
requiring exercise shall be 100% (in the case of an ISO granted to a ten-percent shareholder within the meaning of
subsection (b)(6) of Section 422, 110%) of the fair market value of the Stock subject to the Award, determined as of
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the date of grant, or such higher amount as the Administrator may determine in connection with the grant. To the
extent the Company has a class of securities listed for trading on the NASDAQ Stock Market, no Award, once
granted, may be re-priced other than in accordance with the applicable stockholder approval requirements of
NASDAQ. Fair market value shall be determined by the Administrator consistent with the applicable requirements of
Section 422 and Section 409A.
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(3) Payment Of Exercise Price. Where the exercise of an Award is to be accompanied by payment, payment of the
exercise price shall be by cash or check acceptable to the Administrator, or, if so permitted by the Administrator and if
legally permissible, (i) through the delivery of unrestricted shares of Stock that have a fair market value equal to the
exercise price, subject to such minimum holding period requirements, if any, as the Administrator may prescribe,
(ii) through a broker-assisted exercise program acceptable to the Administrator, (iii) by other means acceptable to the
Administrator, or (iv) by any combination of the foregoing permissible forms of payment. The delivery of shares in
payment of the exercise price under clause (i) above may be accomplished either by actual delivery or by constructive
delivery through attestation of ownership, subject to such rules as the Administrator may prescribe.
(4) Maximum Term. Awards requiring exercise will have a maximum term not to exceed ten (10) years from the date
of grant (five (5) years from the date of grant in the case of an ISO granted to a ten-percent shareholder described
in Section 6(b)(2)).
7. EFFECT OF CERTAIN TRANSACTIONS
 (a) Mergers, etc. Except as otherwise provided in an Award, the following provisions shall apply in the event of a
Covered Transaction:
(1) Assumption or Substitution. If the Covered Transaction is one in which there is an acquiring or surviving entity,
the Administrator may provide for the assumption of some or all outstanding Awards or for the grant of new awards in
substitution therefor by the acquiror or survivor or an affiliate of the acquiror or survivor.
(2) Cash-Out of Awards. If the Covered Transaction is one in which holders of Stock will receive a payment (whether
cash, non-cash or a combination of the foregoing) upon consummation, then subject to Section 7(a)(5) the
Administrator may provide for payment (a “cash-out”), with respect to some or all Awards or any portion thereof, equal
in the case of each affected Award or portion thereof to the excess, if any, of (A) the fair market value of one share of
Stock (as determined by the Administrator in its reasonable discretion) times the number of shares of Stock subject to
the Award or such portion, over (B) the aggregate exercise or purchase price, if any, under the Award or such portion
(in the case of an SAR, the aggregate base value above which appreciation is measured), in each case on such payment
terms (which need not be the same as the terms of payment to holders of Stock) and other terms, and subject to such
conditions, as the Administrator determines; provided, that the Administrator shall not exercise its discretion under
this Section 7(a)(2) with respect to an Award or portion thereof providing for “nonqualified deferred compensation”
subject to Section 409A in a manner that would constitute an extension or acceleration of, or other change in, payment
terms if such change would be inconsistent with the applicable requirements of Section 409A.
(3) Other Actions. If the Covered Transaction (whether or not there is an acquiring or surviving entity) is one in which
there is no assumption, substitution or cash-out, all outstanding Awards requiring exercise will cease to be exercisable
and all Awards providing for the future delivery of Stock (including Stock Units and Performance Awards to the
extent consisting of Stock Units) shall expire, in each case after such payment or other consideration, if any, as the
Administrator deems equitable in the circumstances, as of the effective time of the Covered Transaction.
(4) Termination of Awards Upon Consummation of Covered Transaction. Each Award will terminate upon
consummation of the Covered Transaction, other than the following: (i) Awards assumed pursuant
to Section 7(a)(1) above; (ii) Awards converted pursuant to the proviso in Section 7(a)(3) into an ongoing right to
receive payment other than Stock; and (iii) outstanding shares of Restricted Stock (which shall be treated in the same
manner as other shares of Stock, subject to Section 7(a)(5)).
(5) Additional Limitations. Any share of Stock, cash or other property delivered pursuant
to Section 7(a)(2) or Section 7(a)(3) above with respect to an Award may, in the discretion of the Administrator,
contain such restrictions, if any, as the Administrator deems appropriate to reflect any performance or other vesting
conditions to which the Award was subject and that did not lapse (and were not satisfied) in connection with the
Covered Transaction. For purposes of the immediately preceding sentence, a cash-out under Section 7(a)(2) above or
the acceleration of exercisability of an Award under Section 7(a)(3) above shall not, in and of itself, be treated as the
lapsing (or satisfaction) of a performance or other vesting condition. In the case of Restricted Stock that does not vest
in connection with the Covered Transaction, the Administrator may require that any amounts delivered, exchanged or
otherwise paid in respect of such Stock in connection with the Covered Transaction be placed in escrow or otherwise
made subject to such restrictions as the Administrator deems appropriate to carry out the intent of the Plan.
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(b) Changes in and Distributions With Respect to Stock
(1) Basic Adjustment Provisions. In the event of a stock dividend, stock split or combination of shares (including a
reverse stock split), recapitalization or other change in the Company’s capital structure, the Administrator shall make
appropriate adjustments to the maximum number of shares specified in Section 4(a) that may be delivered under the
Plan and to the maximum share limits described in Section 4(c), and shall also make appropriate adjustments to the
number and kind of shares of stock or securities subject to Awards then outstanding or subsequently granted, any
exercise prices relating to Awards and any other provision of Awards affected by such change.
(2) Certain Other Adjustments. The Administrator may also make adjustments of the type described
in Section 7(b)(1) to take into account distributions to stockholders other than those provided for
in Section 7(a) and Section 7(b)(1), or any other event, if the Administrator determines that adjustments are
appropriate to avoid distortion in the operation of the Plan and to preserve the value of Awards made hereunder,
having due regard for the qualification of ISOs under Section 422, the requirements of Section 409A, and for the
performance-based compensation rules of Section 162(m), where applicable.
(3) Continuing Application of Plan Terms. References in the Plan to shares of Stock will be construed to include any
stock or securities resulting from an adjustment pursuant to this Section 7.
8. LEGAL CONDITIONS ON DELIVERY OF STOCK
The Company will not be obligated to deliver any shares of Stock pursuant to the Plan or to remove any restriction
from shares of Stock previously delivered under the Plan until: (i) the Company is satisfied that all legal matters in
connection with the issuance and delivery of such shares have been addressed and resolved; (ii) if the outstanding
Stock is, at the time of delivery, listed on any stock exchange or national market system, the shares to be delivered
have been listed or authorized to be listed on such exchange or system upon official notice of issuance; and (iii) all
conditions of the Award have been satisfied or waived. If the sale of Stock has not been registered under the Securities
Act of 1933, as amended, the Company may require, as a condition to exercise of the Award, such representations or
agreements as counsel for the Company may consider appropriate to avoid violation of such Act. The Company may
require that certificates evidencing Stock issued under the Plan bear an appropriate legend reflecting any restriction on
transfer applicable to such Stock, and the Company may hold the certificates pending lapse of the applicable
restrictions.
9. AMENDMENT AND TERMINATION
The Administrator may at any time or times amend the Plan or any outstanding Award for any purpose which may at
the time be permitted by law, and may at any time terminate the Plan as to any future grants of Awards; provided, that
except as otherwise expressly provided in the Plan, the Administrator may not, without the Participant’s consent, alter
the terms of an Award so as to affect materially and adversely the Participant’s rights under the Award, unless the
Administrator expressly reserved the right to do so at the time of the Award. Any amendments to the Plan shall be
conditioned upon stockholder approval only to the extent, if any, such approval is required by law (including the Code
and applicable stock exchange requirements), as determined by the Administrator.
10. OTHER COMPENSATION ARRANGEMENTS
The existence of the Plan or the grant of any Award will not in any way affect the Company’s right to award a person
bonuses or other compensation in addition to Awards under the Plan.
11. MISCELLANEOUS
(a) Waiver of Jury Trial. By accepting an Award under the Plan, each Participant waives any right to a trial by jury in
any action, proceeding or counterclaim concerning any rights under the Plan and any Award, or under any
amendment, waiver, consent, instrument, document or other agreement delivered or which in the future may be
delivered in connection therewith, and agrees that any such action, proceedings or counterclaim shall be tried before a
court and not before a jury. By accepting an Award under the Plan, each Participant certifies that no officer,
representative, or attorney of the Company has represented, expressly or otherwise, that the Company would not, in
the event of any action, proceeding or counterclaim, seek to enforce the foregoing waivers.
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(b) Limitation of Liability. Notwithstanding anything to the contrary in the Plan, neither the Company, nor any
Affiliate, nor the Administrator, nor any person acting on behalf of the Company, any Affiliate, or the Administrator,
shall be liable to any Participant or to the estate or beneficiary of any Participant or to any other holder of an Award
by reason of any acceleration of income, or any additional tax (including any interest and penalties), asserted by
reason of the failure of an Award to satisfy the requirements of Section 422 or Section 409A or by reason of
Section 4999 of the Code, or otherwise asserted with respect to the Award; provided, that nothing in
this Section 11(b) shall limit the ability of the Administrator or the Company, in its discretion, to provide by separate
express written agreement with a Participant for a gross-up payment or other payment in connection with any such
acceleration of income or additional tax.
12. ESTABLISHMENT OF SUB-PLANS
The Board may from time to time establish one or more sub-plans under the Plan for purposes of satisfying applicable
blue sky, securities or tax laws of various jurisdictions. The Board will establish such sub-plans by adopting
supplements to the Plan setting forth (i) such limitations on the Administrator’s discretion under the Plan as the Board
deems necessary or desirable and (ii) such additional terms and conditions not otherwise inconsistent with the Plan as
the Board deems necessary or desirable. All supplements adopted by the Board will be deemed to be part of the Plan,
but each supplement will apply only to Participants within the affected jurisdiction and the Company will not be
required to provide copies of any supplement to Participants in any jurisdiction that is not affected.
13. GOVERNING LAW
Except as otherwise provided by the express terms of an Award agreement or under a sub-plan described
in Section 12, the provisions of the Plan and of Awards under the Plan and all claims or disputes arising out of our
based upon the Plan or any Award under the Plan or relating to the subject matter hereof or thereof will be governed
by and construed in accordance with the domestic substantive laws of the State of California without giving effect to
any choice or conflict of laws provision or rule that would cause the application of the domestic substantive laws of
any other jurisdiction.
EXHIBIT A
Definition of Terms
The following terms, when used in the Plan, will have the meanings and be subject to the provisions set forth below:
“Administrator”: The Board, except that the Board may delegate (i) to one or more of its members (or one or more other
members of the Board) such of its duties, powers and responsibilities as it may determine; and (ii) to such Employees
or other persons as it determines such ministerial tasks as it deems appropriate. In the event of any delegation
described in the preceding sentence, the term “Administrator” shall include the person or persons so delegated to the
extent of such delegation.
“Affiliate”: Any corporation or other entity that stands in a relationship to the Company that would result in the
Company and such corporation or other entity being treated as one employer under Section 414(b) and Section 414(c)
of the Code.
“Award”: Any or a combination of the following:
(i) Stock Options.
(ii) SARs.
(iii) Restricted Stock.
(iv) Unrestricted Stock.
(v) Stock Units, including Restricted Stock Units.
(vi) Performance Awards.
(vii) Cash Awards.
(viii) Awards (other than Awards described in (i) through (vii) above) that are convertible into or otherwise based on
Stock.
“Board”: The Board of Directors of the Company.
“Cash Award”: An Award denominated in cash.
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“Code”: The U.S. Internal Revenue Code of 1986 as from time to time amended and in effect, or any successor statute
as from time to time in effect.
“Company”: La Jolla Pharmaceutical Company, a California corporation.
“Covered Transaction”: Any of (i) a consolidation, merger, or similar transaction or series of related transactions,
including a sale or other disposition of stock, in which the Company is not the surviving corporation or which results
in the acquisition of all or substantially all of the Company’s then outstanding common stock by a single person or
entity or by a group of persons and/or entities acting in concert, (ii) a sale or transfer of all or substantially all the
Company’s assets, or (iii) a dissolution or liquidation of the Company. Where a Covered Transaction involves a tender
offer that is reasonably expected to be followed by a merger described in clause (i) (as determined by the
Administrator), the Covered Transaction shall be deemed to have occurred upon consummation of the tender offer.
“Employee”: Any person who is employed by the Company or an Affiliate.
“Employment”: A Participant’s employment or other service relationship with the Company and its Affiliates.
Employment will be deemed to continue, unless the Administrator expressly provides otherwise, so long as the
Participant is employed by, or otherwise is providing services in a capacity described in Section 5 to the Company or
its Affiliates. If a Participant’s employment or other service relationship is with an Affiliate and that entity ceases to be
an Affiliate, the Participant’s Employment will be deemed to have terminated when the entity ceases to be an Affiliate
unless the Participant transfers Employment to the Company or its remaining Affiliates. Notwithstanding the
foregoing and the definition of “Affiliate” above, in construing the provisions of any Award relating to the payment of
“nonqualified deferred compensation” (subject to Section 409A) upon a termination or cessation of Employment,
references to termination or cessation of employment, separation from service, retirement or similar or correlative
terms shall be construed to require a “separation from service” (as that term is defined in Section 1.409A-1(h) of the
Treasury Regulations) from the Company and from all other corporations and trades or businesses, if any, that would
be treated as a single “service recipient” with the Company under Section 1.409A-1(h)(3) of the Treasury Regulations.
The Company may, but need not, elect in writing, subject to the applicable limitations under Section 409A, any of the
special elective rules prescribed in Section 1.409A-1(h) of the Treasury Regulations for purposes of determining
whether a “separation from service” has occurred. Any such written election shall be deemed a part of the Plan.
“ISO”: A Stock Option intended to be an “incentive stock option” within the meaning of Section 422. Each option granted
pursuant to the Plan will be treated as providing by its terms that it is to be a non-incentive stock option unless, as of
the date of grant, it is expressly designated as an ISO.
“Participant”: A person who is granted an Award under the Plan.
“Performance Award”: An Award subject to Performance Criteria. The Committee in its discretion may grant
Performance Awards that are intended to qualify for the performance-based compensation exception under
Section 162(m) and Performance Awards that are not intended so to qualify.
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“Performance Criteria”: Specified criteria, other than the mere continuation of Employment or the mere passage of time,
the satisfaction of which is a condition for the grant, exercisability, vesting or full enjoyment of an Award. For
purposes of Awards that are intended to qualify for the performance-based compensation exception under
Section 162(m), a Performance Criterion will mean an objectively determinable measure of performance relating to
any or any combination of the following (measured either absolutely or by reference to an index or indices and
determined either on a consolidated basis or, as the context permits, on a divisional, subsidiary, line of business,
project or geographical basis or in combinations thereof): sales; revenues; assets; expenses; earnings before or after
deduction for all or any portion of interest, taxes, depreciation, or amortization, whether or not on a continuing
operations or an aggregate or per share basis; return on equity, investment, capital or assets; one or more operating
ratios; borrowing levels, leverage ratios or credit rating; market share; capital expenditures; cash flow; stock price;
stockholder return; operating or gross margin; operating income; net income (before or after taxes); net operating
income; net operating income after tax; pre-and after-tax income; pre-tax profit; cash flow, determined in the
aggregate or on a per share basis); operating cash flow; sales or revenue targets; increases in revenue or product
revenue; expenses and cost reduction goals; improvement in or attainment of expense or working capital levels;
economic value added (or an equivalent metric); debt reduction; implementation or completion of projects or
processes; sales of particular products or services; customer acquisition, retention or satisfaction; acquisitions and
divestitures (in whole or in part); joint ventures and strategic alliances; spin-offs, split-ups and the like;
reorganizations; or recapitalizations, restructurings, financings (issuance of debt or equity) or refinancings. A
Performance Criterion and any targets with respect thereto determined by the Administrator need not be based upon
an increase, a positive or improved result or avoidance of loss. To the extent consistent with the requirements for
satisfying the performance-based compensation exception under Section 162(m), the Administrator may provide in
the case of any Award intended to qualify for such exception that one or more of the Performance Criteria applicable
to such Award will be adjusted in an objectively determinable manner to reflect events (for example, but without
limitation, acquisitions or dispositions) occurring during the performance period that affect the applicable
Performance Criterion or Criteria.
“Plan”: La Jolla Pharmaceutical Company 2013 Equity Incentive Plan as from time to time amended and in effect.
“Restricted Stock”: Stock subject to restrictions requiring that it be redelivered or offered for sale to the Company if
specified conditions are not satisfied.
“Restricted Stock Unit”: A Stock Unit that is, or as to which the delivery of Stock or cash in lieu of Stock is, subject to
the satisfaction of specified performance or other vesting conditions.
“SAR”: A right entitling the holder upon exercise to receive an amount (payable in cash or in shares of Stock of
equivalent value) equal to the excess of the fair market value of the shares of Stock subject to the right over the base
value from which appreciation under the SAR is to be measured.
“Section 409A”: Section 409A of the Code.
“Section 422”: Section 422 of the Code.
“Section 162(m)”: Section 162(m) of the Code.
“Stock”: Common Stock of the Company, par value $0.001 per share.
“Stock Option”: An option entitling the holder to acquire shares of Stock upon payment of the exercise price.
“Stock Unit”: An unfunded and unsecured promise, denominated in shares of Stock, to deliver Stock or cash measured
by the value of Stock in the future.
“Unrestricted Stock”: Stock not subject to any restrictions under the terms of the Award.
*            *             *

35

Edgar Filing: Energy Recovery, Inc. - Form 10-K

Table of Contents 72


